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MIs Ali Akbar Spinning Mills Limited,
16/2, Main Gulberg, Lahore. ... Complainant

Versus
The Secretary,
Revenue Division, ... Respondent
Islamabad
Dealing Officer : Ms. Adila Rehman, Advisor
Appraising Officer : Dr. Arslan Subuctageen, Advisor
Authorized Representative : Sh. Muhammad Shabbir, Advocate
Departmental Representative : Mr. MazharAli, DCIR, CTO Lahore

FINDINGSIRECOMMENDATIONS

This Complaint was filed against the Second Secretary (ST

Operations), FBR Islamabad and Commissioner-IR, Enforcement-Il, CTO

Lahore, in terms of Section 10(1) of the Federal Tax Ombudsman

Ordinance, 2000 (FTO Ordinance), for rejecting Complainant’s request of

condonation under Section 74 of the Sales Tax Act, 1990 for the period

April 2016.

2. Briefly stated that, earlier, the Complainant filed Complaint
No.1375/LHR/ST/2021 on 07.07.2021 before this Forum for delay in

disposal of condonation application dated 03.10.2016, for filing of refund
claim for tax period April 2016. After considering arguments of both sides

following recommendations were issued on 21.09.2021:
“FBR to direct:

(i) the Commissioner-lR, Enforcement-Il, CTO, Lahore to decide
request of the Complainant for condonation of delay in submission of
refund claim for tax period April 2016, as per law.”

The Second Secretary, (ST-Operations), FBR, vide letter dated
23.11.2021, rejected the Complainant’s request for condonation. The

Complainant prayed that the FBR be directed to withdraw un-warranted

rejection letter issued in haste and grant condonation of delay of one day
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for submission of sales tax claim. Further directions be given to

Department to process/sanction the due refund.

3. The Complaint was referred to Secretary, Revenue Division/CCIR,

CTO Lahore, for comments, in terms of Section 10(4) of the FTO

Ordinance, read with Section 9(1) of the Federal Ombudsmen Institutional

Reforms Act, 2013. The FBR did not submit any comments. However,

CCIR, CTO Lahore, vide letter dated 20.01.2023, submitted parawise

comments, stating therein that the Complainant had claimed sales tax

refund for the tax period of April 2016 but could not submit the refund claim

within the prescribed limit as per law. The Complainant was required to

submit the sales tax refund claim within 120 days on RCPS. The data

could not be uploaded as Complainant tried to upload after lapse of 120

days. After lapse of due date, the Complainant was required to apply for

condonation of 60-days before the concerned Commissioner-IR as per

Rule 28 of Sales Tax Rules, 2006, however, the Complainant did not apply

before the CIR for the condonation. The Complainant had submitted that

he had filed his sales tax return for the month of April-2016 on 21.05.2016,

hence as per Section 10 of the Sales Tax Act, 1990 and Sales Tax Refund

Rules made thereunder, the due date of filing of sales tax refund claim

was 18.09.2016 (120 days) that was the day of Sunday, (Public holiday).

Although inspite of all efforts, the Complainant could not submit the refund

claim data for the month of April-2016 on 18.09.2016 through FBR RCPS

system but the Complainant had informed on 19.09.2016 to the then

Deputy Commissioner IR, Zone-I, LTU, Lahore in respect of non

submission of refund claim data through RCPS system due to the FBR

RCPS System error alongwith request for condonation of delay for one

day only, if there was found any delay in this regard. The then DCIR

advised the Complainant to contact with PRAL for any technical issue and

the refund claim for the tax period under consideration had been barred

by time, as well as condonation under section 74 of the Sales Tax Act,
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1990 was required in this case. The Complainant submitted that as per

the directions of the DCIR, the Complainant without wastage of time

applied for condonation, vide application dated 03.10.2016, before the

concerned CIR but no decision was made by the CIR. After lapse of five
years, the Complainant submitted a reminder request letter to the

Department vide letter dated 22.04.2021 for condonation of submission of
refund claim. Meanwhile, the Complainant has approached the Hon’ble

FTC vide Complaint No.1375/LHR/ST/2021 who decided the complaint

on 22.09.2021 with the recommendations to FBR/CIR to decide request

of the Complainant for condonation of delay in submission of refund claim

for tax period April 2016, as per law. In compliance of recommendations

of the Hon’ble FTC, the matter was referred to the Board, vide letter

No.196 dated 01.10.2021, for necessary action. The Board, vide letter

C. No.5(4)ST&FE/Cond/201 4/1 94533-R dated 23.11.2021, rejected the
request of the complainant on the ground that “as the delay has not been

substantiated with plausible reason/explanation and relying on the
judgments of the Honourable Supreme Court of Pakistan and Honourable
FTC that substantive reasons for each and every day must be given

before delay can be condoned, the request for condonation under 74 of

the Sales Tax Act, 1990 is hereby rejected”. The Department prayed for

rejection of Complaint.

4. Both the AR/DR attended hearing on 26.01.2023 and reiterated

what had been mentioned in Complaint and parawise comments. The AR
reiterated his basic complaint regarding non-acceptance of Complainant’s

refund claim by the online system of PRAL. The Complainant was only

one day late for filing of claim, being Sunday, therefore, the FBR had
rejected request for condonation of delay without considering the facts.

After rejection, the Complainant, vide letter dated 03.02.2022, requested

CCIR, CTC Lahore asked for attested copy of recommendations which

were sent to the FBR regarding condonation. In response CTC Lahore,
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vide letter dated 07.02.2022, informed the Complainant that he was not

entitled for certified copy of internal correspondence of Department. The
AR further stated that the Complainant, vide letter dated 19.09.2016,
requested DCIR, , LTO, Lahore to activate his tax period for filing

the same because the due date for filing the refund claim was 18.09.2016
which was Sunday. The concerned Officer after considering the request
noted that matter pertained to PRAL but PRAL could not resolve
Complainant’s grievance. However, the Complainant, vide letter dated
03.10.2016, requested the DCIR, LTO Lahore for granting condonation in

submission of refund claim for the month April 2016. After issuance of

earlier recommendations of this Forum in C.No.1375/Ll-IR/ST/2021, the

CIR, E-1, CTO Lahore, vide letter dated 27.09.2021, called the

Complainant to give explanation for non-submission of refund claim within

the time limit as prescribed in law alongwith response to certain queries
which were answered. However, FBR, vide letter dated 23.11.2021,

rejected Complainant’s request regarding condonation. The DR was
asked to provide the recommendations letter which was sent to the FBR

for further action but he could not provide the same and undertook to
provide the same within 2/3 days. The DR was contacted, telephonically,

two or three times for providing recommendation letter but he informed

that the same was not available in the file.

5. Arguments of both sides heard and record perused. Perusal of record

reveals that the Complainant approached/informed the Department on

19.09.2016 that he could not file refund claim on 18.09.2016, being a
holiday (Sunday) and requested for activation of his tax period to enable
him to file his claim. The Department advised the Complainant to approach

PRAL for redressal of his grievance but PRAL could not resolve the mailer
Thereafter, the Complainant approached the Department on 03.10.2016 for

granting condonation. A Complaint No.1375/LHR/ST/2021 was, earlier,

filed before this Forum and recommendations were ispued to dispose of
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Complainant’s application dated 03.10.2016. The FBR rejected

condonation request vide letter dated 23.11.2021 on receipt of

recommendations of CTO Lahore but during hearing of instant Complaint

on 26.01.2023 the DR could not provide recommendation letter by saying

that the same is not available in the file.

6. It is a settled principle of law that right of a taxpayer cannot be

denied on the plea of limitation or on any other technical plea as held by

the Supreme Court of Pakistan in judgment PTCL 1998 CL. 354 as under:

“the denial of refund of the amount involved, would be violative ofArticle 24(1)
of the Constitution which lays down that “no person shall be deprived of his
property save in accordance with law”.

“latest judicial trend is to deprecate and to discourage withholding of a citizen’s
money by a public functionaty on the plea of limitation or on any other technical
plea if it was not legally payable by him”:

Considering the above, there is no justification for the Deptt. to withhold

the refund.

Findings:
7. Non-submission of recommendation letter forwarded to FBR on

behalf of CTO Lahore on the basis of which Second Secretary (ST

Operations), FBR Islamabad rejected condonation request by not

considering the genuine grounds/facts mentioned by the Complainant

tantamount to maladministration in terms of Section 2(3) of the FTO

Ordinance, 2000;

Recommendations:

8. FBRto:

(i) direct Member-IR (Operations) to revisit condonation order
and condone the delay; and

(iii) report compliance within 45 days.

a—
(Dr. Asif Mahmood Jah)

(HiIaI—i—Imtiaz)(Sitara—i—Imtiaz)
Federal Tax Ombudsman

Dated:4 !.3’2023


