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I STICE SALLEEM AKHEAR

FEDERAL TAN (MBI DSMAN

My dear Peeteodead” P

(_)_'“r};u-‘l

It is with a sense of complacency and a pleasure to
present the Second Annual Report for the calendar year
2001. as required under section 28 of the Establishment of
the Office of the Federal Tax Ombudsman Ordinance, 2000.
I bow my head in all humility before Almighty Allah for
having enabled me to complete first full year of my office
during the vear 2001, 1 had taken oath of my office on 19"
September, 2000 and the last quarter of that year was taken
by the initial teething troubles that beset any new

Oroanization.

An important item on your agenda for introducing
structural reforms and improving the quality of life of the
people of Pakistan is to establish good governance. And
towards that end, the establishment of the Office of the
Federal Tax Ombudsman has served as a significant step.
The taxpayers who invariably complained of highhandedness
and harsh treatment at the hands of the tax officials have
taken a sigh of relief and have acclaimed it as an
appreciable gesture on the part of your government to have

provided an Institution not only for ventilation of their
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grievances but redressal thercol expeditiously and at no

coslt.

All that an aggrieved person has to do is to send his
complaint on a plain piece of paper containing refevant facts
on solemn affirmuation or oath. No fees of any Kind are
chargeable and the decisions normally come within weeks
rather than years. Various Trade Bodies and Tax Bars
throughout the country have applauded the decisions
handed down and National Press keeps reporting such

decisions.

We had started functioning from a temporary office in
one of the suites in Baluchistan House when we shifted to
one of the bungalows in Supreme Court’s Judges Enclave
where even today, part of the office is located. As a result
of your kind intervention we were provided office
accommodation in the left wing of the State Enterprises
Complex and have now been given possession of three
rooms in the right wing on the ground floor of the same
building. Although we are still short of space, we have a
mission te accomplish and we shall not get distracted or
deterred by bottlenecks that come our way for we know
that whenever the need be, your gracious support would be

un-stinted and immediate.

You would be pleased to know that we have opened
our Regional Offices at Karachi and Lahore which are
functional and providing speedy justice to the taxpayers in

the two metropolises. Complaints from Quetta and Peshawar



are being attended to from Karachi and Islamabad

respectively.

We decided 1339 complaints filed by the tax paving
community, out of 1782 received during the calendar vear
2001, Out of these 935 related to Income Tax Department.
14 to Wealth Tax. 168 to Customs, 112 to Sales Tax and 90
related to miscellaneous matters. Reliel was provided in
936 cases while 403 were rejected. But more than that mere
mention of this office by an aggrieved person obliges an
errant tax official to desist from the course of uncalled for
collision. The impact of the existence of this Institution is
therefore, salutary to say the least. During the course of
investigations in various complaints, suitable suggestions
were sent to the CBR to facilitate their functioning and to
reduce the irritants that are a major cause for generating

the complaints

I must place on record my appreciation of the
cooperation extended by your Secretariat and the Finance

Division in the smooth discharge of my duties.

With profound regards,
Yours sincerely,

b —
(Justice (R) Saleem Akhtar)

General Pervez Musharraf, NI (M), TBt..
The President,

Islamic Republic of Pakistan,

Islamabad.
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CHAPTER-I
HI RICAL BACKGROUND

The cardinal principle of Islam is accountability. Not only in
this world one has to justify one's deeds but also even after death.
he has to account for his actions. On the Day of Judgement, Allah
Almighty Himself will take an account, for not only, there will be
record by angels to the deeds of the man but also testimony of his
limbs, deposition by the person who had suffered and his own explanation. It
would therefore, be seen that in [slam. accountability is a principle
covering not only the worldly life. but also life here after.

The Holy Quran says. “When ye judge between man and
man. that ye Judge with Justice”. An-Nisa (v 38) and, “O ye. who
believe: stand out firmly for Allah as witness for fair dealings and
let not hatred of others to you make you swerve to wrong and
depart from Justice. Be Just: that is next to piety”, Al-Maeda (V
8). The Holy Prophet (PBUH) himself heard the complaints.
Anybody could go out to him and explain his or her grievance.
After hearing the grievance. he would do what would be right and
most fair to the parties concerned. The period of the Holy Prophet
(PBUH) was followed by the era of Khulfa-i-Rashadeen where
imstances of rigorous accountability abound. In the course of time,
hearing of complaints of aggrieved persons against the government
functionaries was institutionalized in Turkey where an Institution
known as Dewan-I1-Mazalim (Office of the Redressal of Injustices)
was established. Any person could lodge a complaint against any
government official whereupon. after enquiring. the grievance would
be redressed.

Modern concept of Ombudsman dates back to the period of
Charles XII. King of Sweden when he observed in Turkey the
working of the Office of the Dewan-I-Muzalim. On return to his
country, he passed a law on the pattern of that office and gave it a
Swedish name, now known as Ombudsman, which has been
improved upon since 1809. It is established in some 87 countries of
the world by now. In most of the developed countries. an ombudsman
system has been established to deal with complaints relating to
administrative bodies,

There are two broad models for ombudsman systems. One
model has the ombudsman appointed by the legislature and
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completely independent of the executive, such as the Parliamentary
Commissioner in England or the Commonwealth Ombudsman in
Australia. The other model has the ombudsman appointed by the
executive, although independent of other administrative bodies.
Examples of this type are the Revenue Adjudicator within the U.K.
Inland Revenue, or the Taxpayer Ombudsman within the U.S.
Internal Revenue Service. Ombudsmen are further classified into
general ombudsmen. who deal with complaints relating to all aspects
of administration, and special ombudsmen, who deal with complaints
only in a specialist area such as privacy or tax. An example of the
former is the Parliamentary Commissioner in England. Examples
of the latter are the Privacy Commissioners in Canada and Australia,
the Revenue Adjudicator in England and the U.S. Taxpayer
Ombudsman.

The essence of the Ombudsman is to help citizens against the
high handedness of functionaries of the State, as an ordinary man is
not in a position to get his right if an officer/official of the State is
notinclined to listen or relent. It is only the Mohtasib (Ombudsman).
who can listen sympathetically and redress grievances of an
aggrieved person in the shortest possible time without any financial
burden.

The Ombudsmian is not a substitute for the existing institutional
devices for accountability. He does not supplant them but only
supplements their efforts. The operational purview of an
Ombudsman covers a much larger canvas than the implementation
of the laws of the land and functions of the courts. The Ombudsman
can ook into matters, which are outside the jurisdiction of the courts.
The Ombudsman is no doubt a guardian of legality and fairness but
he never regards it as the end of the process. No doubt the
Ombudsman is concemed with justice, but at the same time he
works in a terrain much beyond the realm of technicalities. An
important aspect of his role is that he concerns himself with equity
of decision-making and its reasonableness. He has to check the
erratic and ineffective execution of public policy, inattention, delay,
mnefficiency and abuse of authority. Unlike the Courts of law, the
Ombudsman can intervene in cases of even subtle misuse of
authority.

The Supreme Court of Canada in one of its judgments [B.C.



Dev Corp vs. Friend Mann, (1985) IW. W.R. 193] stated as
follows: -

*... The traditional controls over the implementation and
administration of governmental policies and programmes
namely. the, legislature. the executive and the courts are
neither completely suited to nor entirely capable of
providing the supervision a burgeoning bureaucracy
demands. The inadequacy of legislative response to
complaints arising from the day-to-day operation of
government is not seriously disputed. The demands on
members of legislative bodies are such that they are
naturally unable to give careful attention to the workings
of the entire bureaucracy. More over, they often lack
the investigative resources necessary to follow up
properly any matter they do elect to pursue...”

“The Ombudsman represents society's response to these
problems of potential abuse and of supervision. His
unique characteristics render him capable of addressing
many of the concerns left untouched by the traditional
bureaucratic control devices. He is impartial. His
services are free, and available to all. Because he often
operates informally, his investigations do not impede the
normal process of government. Most importantly, his
powers of investigation can bring to light cases of
bureaucratic mal-admimstration that would otherwise
pass unnoticed. The Ombudsman can bring the lamp of
scrutiny to an otherwise dark place. even over the
resistance of those who would draw the blinds...”

The Supreme Court of Pakistan in one of its judgements [ 1999
SCMR 2189 Federation vs. Mohammad Tariq Pirzada] stated as
follows:

.. .the office of Wafagi Mohtasib (Ombudsman) has
been created in order to diagnose, investigate, redress
and rectify any injustice done to a person. through
misadministration. The view taken by this Court in the
judgment under review that the Ombudsman performs
quasi-judicial functions. also finds support from the earlier
judgment of this court in Hafiz Muhammad Arif Dar v.
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Income tax Officer (PLD 1989 SC 109), wherein while
examining the scope, powers and functions of the

Ombudsman. |t was obﬁcrvud émungsl others hg can

also move in a matter promptly wht;nevcr so needed. At
the same time it does not r»urfe-r trum some of the

which operate as impcdmu:nts or thwart such like action

by the Courts. For example the limitation of non-
availability of an alternate remedy in this for the High
Court under Article 199 of the Constitution is not
applicable to the said forum. Besides, the same being
quasi-judicial it is also headed by a Judge of the Supreme
Court: with similar powers to punish for contempt. In

Ihls cnmexl therefore it can bc safel\ goncludn.d that 1t

otl itioner also™

Institution of general Ombudsman in PaKistan

The idea of establishing Institution of Ombudsman found its
first expression in the Interim Constitution. 1972,providing for
appointment of an Ombudsman both at the Federal and Provincial
Levels. But in the Constitution of 1973, the plural term “Federal
Ombudsmen™ appears as item 13 in the Federal Legislative List.
The Provincial Legislatures can legislate to appoint Ombudsmen in
the Provinces in exercise of residual power under clause (C) of
Article 142 of the Constitution.

The Institution of the Federal Ombudsman was established in
Pakistan under the Establishment of the Office of Wafuqi Mohtasib
(Ombudsman) Order. 1983 (President Order No, 1 of 1983). The
first Ombudsman (Walaqi Mohtasib) took oath of his Office in
August 1983, He holds his office under the statute for four years
and reports to the Head of the State. The statute provides that he
shall perform his functions and exercise his powers independently
of the executive and all executive authorities throughout Pakistan
shall act i aid of the Wataqi Mohtasib (Ombudsmen).



Officers and Staff of Federal Tax Ombudsman Secretariat Islamabad with
Hon'ble F.T.O Justice (R) Saleem Akhtar.
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"HAPTER 11

FEDERAL TAX OMBUDSMAN

The institution of Ombudsman by now bears the time tested
mark of beneficence. The overwhelming confidence reposed by
the public. in all the countries where the institution exists has created
a demand for specialized Ombudsmen as well.

In developed countries. a major revolution has been under
way to establish the concept of taxpayers” rights. Tothis end, existing
administrative procedure laws and specific tax procedure laws have
been supplemented with new provisions to control the powers of
the tax authorities and attempts have been made in several countries
to raise the consciousness of the taxpayer by creation of measures
such as a Declaration of Taxpayer’s Rights, a Taxpayver’s Charter.
a Taxpayers” Bill of Rights. erc. The respective governments and
tax authorities are thus making plain their commitment to faimess
and transparency in tax procedures.

Inearly 1990s with the diversification and increasing complexity
of developing societies, various rights that were not provided for in
their Constitution progressively got recognition, such as taxpayers
rights. the right to privacy. the right to knowledge and information.
the right to access to sunlight, the right to scenery and environmental
rights.

It is clear. then. that taxpayers™ rights are a relatively new
concept in developing countries. Most tax bars are of the opinion
that the most significant element of taxpayers’ rights is the right 1o
procedural fairness, and they have lobbied with the governments
and the legislatures to create legislative guarantees in this area. On
the other hand, many academics and taxpayer associations favour
the view that the main focus should be on democracy for taxpayers.
in particular constitutionally-based rights to control the way the
government collects and spends 1ax revenue.

The Katz Commission for Tax Reform in South Africa very
aptly observed in their report. “when taxes are considered inherently
unfuir, the remedy lies. politically. inthe ballot box ... However,
“no elections will be called if taxpayers are unfairly treated in the
administrative process. Other remedies are therefore required™
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In order to exercise the public power of taxation fairly, the
tax authorities, therefore, needed to obtain the voluntary cooperation
and confidence of the taxpayer. and to this end tax procedures
needed to be fair and transparent. Tax procedures needed to be
enacted in legislative form in as much detail as possible.
Furthermore. information on tax procedures needed to be widely
made available to the public. By these means, it was being
suggested. that taxpayers would be able to participate in tax
procedures on an equal footing with the tax authorities. The
government and the tax and revenue authorities, therefore. were
urged to promote these practices.

In Pakistan, much like in Japan it was felt that tax
administration had developed with the tax authorities in a clearly
superior position. Further. tax procedures were by and large tedious
so that many decisions were made arbitrarily by the tax authorities.
Legislative provisions were loosely worded. leaving room for a
wide exercise of discretion by the tax authorities.

“The tax authorities issued tax circulars based on such
broad discretions. Often they unilaterally forced
procedures upon the taxpayer, and many details of tax
procedure were enforced through administrative
guidance. There were particular problems with tax audit
procedures. such as its general opaqueness, abuse of
discretionary powers by the tax authorities and coercive
administrative guidance™,

Legislative drafting for tax laws was proposed by CBR in
close consultation with the officials of the Ministries of Finance.
and Law i.e. the bureaucracy. Members of the National Assembly,
the elected represematives of taxpayers, were by and large neither
well versed nor skilled in tax matters and were not in a position to
adequately fulfill their function of preparing legislation in that area.
A Comparative study reveals that similar conditions prevailed in
Japan. In 1990 the OECD published a report entitled Tax Payer
Rights and Obligations:

A survey of the legal position in OECD countries (OECD
Report) stated:

*Given that the bureaucracy had this grip on the practical
power to legislate in the tax area, their opinions had a
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profound effect on procedural tax legislation. However,
the bureaucracy’s opinions did not include improving
procedural faimess by consolidating procedures relating
to tax assessment, or increasing public awareness of
the kinds of information obtained by the tax authorities
through those procedures. On the contrary, there was a
strong view in the bureaucracy that it was sufficient if
taxpayers who were dissatisfied with the tax authorities’
procedures could protect their rights through litigation
after the problem had occurred. But the tax authorities
on the front line who actually administered tax
procedures held the opinion that a high proportion of
suits only served the purpose of hindering efficient
administration: even where a problem arose, they tended
to use administrative guidance to avoid litigation.

From 1993, the Labor Government in Australia opened up
the tax system to give a belter deal to ordinary taxpayers in their
dealings with the Tax Office and proudly claimed, “We created a
Tax Ombudsman to deal with disputes between tax payers and the
Australian Taxation Office (ATO)™.

New Zealand small businessman Dave Henderson has a very
dim view of the goods and services tax system after almost losing
his business and being bankrupted during a dispute with the Inland
Revenue Department. He has written a book about his experience,
Be Afraid -One Man’s Stand Against The IRD.

The news nine msn published a story entitled “New Zea Land
GST Tax Vieuim™ produced by Aun Buchner describing the conduct
of Tax authorities which can be quoted here to illustrate the malaise
that is confronting the tax culture in our country as well with
difference in degree of severity.

“Dave Henderson's tax nightmare began innocently enough.
In late 1993, his company filed a routine two-monthly GST return,
claiming a $60.000 refund. The only thing unusual about it was that
it was filed in Christchurch rather than Wellington as usual. But
when a member of his staff returned from a meeting with the
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Inland Revenue Department alleging harassment by some tax
officers, Dave reacted”.

“He concluded the interview by asking her to hold out
her hands, which she did. And he then observed that
she had small wrists, therefore they would only need
small handcuffs. And she came back extremely upset
and T did w hat probably most people in this room would
have done: [ rang himand I ripped his head off., and that
started what, in retrospect, can only be described as
the audit from hell.”

Dave’s 560,000 refund claim was quickly met by a
counterclaim by a Zealous IRD that he owed them a million dollars.
A four-year battle for justice ensued. costing Henderson almost a
quarter of a million dollars in legal fees -and worse,

“1 was driven to bankruptcy. 1 had a million-dollar
assessment that | couldn’t defend, I had lines of credit
withdrawn, I had my business effectively washed up as
a consequence. “said Henderson.

“After I went bankrupt, the department. with no prospect
of recovering any money, started another audit against
him personally. They started other audits against our
company, not just GST audits; they started income tax
audits, further GST audits, they started payroll audits.
The matter went on and on. And I have 1o say, it was
only with the intervention and tremendous energy and
courage of a backbench Member of Parliament that
eventually the Commissioner, through the Minister, called
an internal investigation into my case.”

Rodney Hide MP spearheaded a full IRD review into its own
conduct eventually cleared Dave Henderson and saw him finally
receive his $65,000 GST refund, after a four-year battle for justice.

Hide has this message for Australian small businesses:

“You should always be afraid of the tax department.
Every businessperson has to be because of their powers.
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There is no doubt about it that in New Zealand the
imtroduction of the GST saw a marked change of the
culture within our tax department, and indeed a culture
that was named by the parliament as a culture of
“intimidation and fear” that must end now.”

Parliament ultimately resolved that New Zealanders deserved
a pood tax system. Keeping in view that Government collected
over $30 billion in taxes and, therefore, the MPs recognized that
they all had an interest in protecting their nation’s tax base. They
resolved that “New Zealand first wilt continue to reform the taxation
systems by: simplifying processes; clarifying legislation: ensuring
that the taxation laws of New Zealand are upheld: and that all -
large corporate or private individual -pay their taxes™.

The Parliament, therefore planned to:

a)

b)

d)

e)

f)

act against incompetence and corruption within the
Inland Revenue Department (IRD);

ensure that the IRD’s application of the compliance and
penalties regimes is fair and equitable;

reduce tax compliance costs by monitoring, evaluating
(and amending as necessary) the measures introduced
during our time in Government. Priorities remain:
streamlining of taxation analysis and preparation of
returns processes; and making the tax system as neutral
and equitable as possible;

remain opposed to any increase in general taxation:

require that disclosure of tax schemes that affect the
instance of tax payable by more than $50.000, be
mandatory;

ensure that any failure to disclose (or the falsification
of material facts) by a person experienced in taxation
matters is treated as a serious criminal offence. If a
sum of greater than $5m revenue is involved, it will carry
a maximum penalty of 10 years imprisonment;
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g) establish a tax ombudsman to investigate tax payer
complaints:

h) enact legislation to give effect to select committee and
minority reports recommendations from the enquiry into
the IRD:

1) amend requirements and implement practices to enable
the IRD 1o more appropriately remit tax liabilities or
enter into arrangements for deferred payments;

j) introduce an accelerated depreciation regime for
specified industries and selected approved investments
s0 as Lo assist business development.

k) provide tax incentives for rescarch and development;
and

) apply tax incentives to business activities which add
value, create employment, provide export growth and/
or new technology development.

However. establishment of a Tax Ombudsman did not allay
all apprehensions ovemight. Unlike New Zealand. Australia where
a Tax Ombudsman was there to deal with tax payer complaints
against the A TO a former Tax Ombudsman Peter Haggstrom
voiced these concerns with reference 1o Dave's book:

*As I read through the book, 1 kept seeing parallels with
what | had seen with the tax office, so this is real. It's
not something that Rodney Hide and Dave Henderson
confected. 1 feel there should be considerable scrutiny
on how the tax office responds to cases of over-zealous
action. We have an ombudsman in this country but |
think people should look very closely as to whether that
organization is going to properly scrutinize the behavior
of the tax office going through this process.

To the good luck of small business in Australia Tax
Commissioner Michael Carmody was quick to allay Australian fears
by providing funds to the Commonwealth Ombudsman to handle
GST complaints.



He was convinced that “it needed a taxpayers’ advocate -
someone who was on the taxpayer’s side, rooting for the taxpayer
-1o be uble to get to the bottom of issues within the department and
help the taxpayer who was wrestling with literally a mountain of
tax legislation that not even the wisest tax practitioners in his country
could understand fully™

He thought that “tax collectors had far more powers than the
police. and the “biggest power that they have is the power to assess™
and taxpayers are "held as being guilty and due to pay that money
until they proved their innocence. It is the power that the Inland
Revenue Department has and it is the power to destroy lives and
destroy businesses™,

Around the same period, the idea of establishing a Federal
Tax Ombudsman was mooted in Pakistan during the interim
government of Prime Minister Mr. Moin Qureshi in 1993, Justice
® Gul Muhammad was designated for the post. However, their
proposal could not be implemented.

The next feeble response to public outery against the tax
collectors and demand of business community for redressal of their
grievances wias section 18A in the draft Pakistan Revenue Authority
Bill that was supposed 1o be tabled in the National Assembly as a
Schedule to Finance Bill, 1999.

The draft subsection (1) of section 18A provided for a Federal
Tax Ombudsman appointed by the Executive to perform such
functions and exercise such powers as may be specified in the
order ol the Federal Government Subsection (2) provided that
without prejudice to the generality of foregoing the Federal Tax
Ombudsman shall have the powers to diagnose, investigate, redress
and rectify any injustice done to a person through maladministration
asdefined in subsection i3). However, it did not see the light of the
day

The demand, however, became more vociferous and the
Government. keen as it was in giving a genuine boost 1o economy.
10 plug all the loopholes and establish equity and faimess in the 1ax
system and inject honesty and efficiency in tax admnistration
proposed that President promulgates an Ordinance to establish the
Office of the Federal Tux Ombudsman. The Finance Minister in
Budget Speech for the year 2000-2001 announced:
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“To further the objective of instituting efficient methods
of dispute resolution. it has been decided to establish a
new adjudication forum. namely the office of Tax
Ombudsman. This will allow prompt redressal of
taxpayers grievances. A separate law is being
promulgated for this purpose. and Mr. Justice (R) Saleem
Akhtar, Tormer judge of the Supreme Court. is being
appointed as the first Tax Ombudsman. With the
establishment of Tax Ombudsman'’s office, the need for
a Settlement Commission will no longer be there and
hence is being abolished.”

Accordingly. the Establishment of the Office of Federal Tax
Ombudsman Ordinance (Ordinance XXXV/2000) was promulgated
on 11" August 2000,

Primary purpose for establishing the Office of the Federal
Tax Ombudsman as indicated in the Ordinance is to diagnose,
investigate, redress and rectify any injustice done 1o a person
through maladministration by functionaries administering tax laws.



Officers and Staff of Regional Office, FTO Secretariat, Karachi



1
"HAPTER-I1

led

ES OF

The salient features of the Establishment of the Office of
Federal Tax Ombudsman Ordinance, 2000 hereinafier referred 10
as "Ordinance” are being highlighted hereunder for the benefit of
stakeholders.,

Consfitutional Attributes

Parliament has the power of enactment for establishment of
as many Federal Ombudsmen as the legishature deems necessary
as item I3 of the Federal Legislative List provides for Federal
Ombudsmen.

- Expenditure Charged upon Federal Consolidared Fund

Article 81 of the Constitution provides that the following
expenditure would be the expenditure charged upon Federal
Consolidated Fund: -

{a) The remuneration payable to the President and other
expenditure relating to his office, and the remuncration
pavable to:-

(1) the Judges of the Supreme Court:
(i) the Chief Election Commissioner:
(i) the Chairman and the Deputy Chairman of the
Senate;
(iv) the Speaker and the Deputy Speaker of the
National Assembly;
(v) the Auditor General;

(b)y  the administrative expenses .including the remuneration
payable to officers and servants of the Supreme Court
. the department of the Auditor General and the Office
of the Chicf Election Commissioner and of the Election
Commission and the Secreturiars of the Senate and the
National Assembly;
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(c)  all the debt charges for which the Federal Government
is liable, including interest, sinking fund charges. the
payment or the amortisation of capital. and other
expenditure in connection with the raising of loans, and
the service and redemption of debt on the security of
the Federal Consolidated Fund;

(d) any sums required to satisfy any judgement, decree or
award against Pakistan by any Court or Tribunal, and

(e) any other sums declared by the Constitution or by Act
of [Majlis-e-Shoora(Parliament)| to be so charged.

Section33 of the Establishment of the Office of Federal Tax
Ombudsman Ordinance provides that the remuneration payable to
the Federal Tax Ombudsman and the administrative expenses of
the office. including the remuneration payable 1o eligible staff
members, nominees und grantees, shall be an expenditure charged
upon the Federal Consolidated Fund.

This feature of the Office of Federal Tax Ombudsman
warrants special delegation of administrative and financial
powers as are delegated by the Chief Executive of Pakistan to
the Offices and Institurions enwmerated in Article 81 of the
Constitution in relaxation of the Finance Division O.M. No
F3(4) Exp 11172000 dated 30.06.2000 for the purposes of his
Juncrions under section 24 of the Ovdinance

HI- A fived tenwre

The President of Pakistan shall appoint the Federul Tax
Ombudsman for a wenure of four years.

IN- Independent of Executive

The incumbent shall perform his functions and exercise his
powers independent of the executive and all executive authorities
throughout Pakistan shall actin uid of the Federal Tax Ombudsman.
(Subsection (3) of Section 3)



V- Public servant

The Federal Tax Ombudsman and staff members, according
to section 27 of the Ordinance No. XXXV of 2000, shall be public
servants within the meaning of section 21 of the Pakistan Penal
Code (Act XLV of 1860),

Basic Objective

The objective of appointment of Federal Tax Ombudsman
according to preamble of the Ordinance is to diagnose, investigare,
redress and rectify any injustice done to a person through
maladministration of the government functionaries
administering tax laws. The Division whose diagnosis and
investigation is aimed at has been defined under subsection (7) of
section 2 of the Ordinance as under: -

“The Revenue Division means the administrative unit
responsible for the conduct of business of the Federal
Government in matters relating directly or indirectly with
the collection of revenue from the federal taxes. duties.
cess or fees and declared as such by the Federal
Governmenl. and includes all its subordinaie
departments, offices and agencies.”

Maladministration has been defined to include: -

“(i) a decision. process, recommendation. act of omission
or commussion which-

a) 1s contrary 1o law, rules or regulations or is a
departure from established practice or procedure.
unless it is bona fide and tor valid reasons.

b) is perverse, arbitrary or unreasonable, unjust,
biased, oppressive, or discriminatory;

¢) is based on irrelevant grounds; or

d) involves the exercise of powers. or the failure or
refusal to do so, for corrupt or improper motives,
such as bribery. jobbery. favouritism, nepotism and
administrative excesses:
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(i) negleet, mattention. delay. incompetence, inefficiency
and ineptitude. in the administration or discharge of duties
and responsibilities;

(iiiy repeated notices, unnecessary attendance or prolonged
hearings while deciding cases involving-

(a) assessment of mcome or wealth

(b) determination of liability of tax or duty:

(c) classification or valuation of goods:

(d) settlement of claims of refund. rebate or duty
drawbacks; or

(¢) determination of fiscul and tax concessions or
exemptions.

fiv)  willful errors in the determinution of refunds, rebates or
duty drawbacks;

(v) deliberate withholding or non-payment of refunds.
rebates or duty drawbacks already determined by the
competent authority;

(vi) coercive methods of tax recovery in cases where default
in payment of tax or duty is not apparent from record;
and

(vii) avoidance of disciplinary action aganst an officer or
official whose order of assessment or valuation is held
by a competent appellate authority to be vindictive.
capricious. biased or patently illegal.

Scope of Action

The jurisdiction, functions and powers of the Federal Tax
Ombudsman covers following areas within its scope: -

Investigation involving any allegation of
maladministration on the part of Revenue Division or

any tax employee

(I' on acomplaint by an aggrieved person
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(ii) on a reference by the President.
(i} on a reference by the Senate
(iv) on areference by the National Assembly
(v) on a motion of the Supreme Court during the
coursc of any proceedings before it
(vi) on a motion of the High Court during the course
of any proceedings before it and
(vit}  of his own motion.

However. subsection (2) of Section 9 of the Ordinance
excludes from jurisdiction of Federal Tax Ombudsman matters
which:

are subjudice on the date of receipt of a complaint,
reference or motion or Manters where legal remedies
of appeal, review or revision are available which
relate ro

assessment of income or wealth,

determination of liability of tax or duty,

classification or valuation of goods.

mterpretation of law. rules and regulations relating o
such assessment. determination. classification or
valuation

under the Relevant Legislation.

The foregoing provisions of clauses (a) and (b) of subsection
(2) of section 9 restricting the jurisdiction of Federal Tax
Ombudsman have caused serious resentment among trade bodies,
Chambers of Commerce and Industry and Pakistan Tax Bar
Association and they feel that the jurisdiction should be unfettered.

Meanwhile the Federal Tax Ombudsman, after hearing the
parties. has held, in several cases, that notwithstanding the foregoing
restrictive provisions. if any allegation of maladministration is made
which is not directly under consideration of any authority, court,
tribunal or board the Federal Tax Ombudsman shall have junsdiction
to investigate and decide such issues of maladministration.

Further. service matters of lax employees of the Revenue
Division are also excluded from the junsdiction of Federal Tax
Ombudsman.



Filing Procedure

The procedure for filing complaints with the Federal Tax
Ombudsman is provided under section 10 of the Ordinance. The
requirements of subsection (1) of secrion 10 are:

i) A written complaint addressed to the Federal Tax
Ombudsman on solemn affirmation in writing that
contents of the complaint are rue and correct.

i) Incase complaint is not verified on solemn affirmation,
an affidavit reiterating the contents of complaint should
be filed.

i)  Complaint. solemn affirmation / affidavit to be signed
by the aggrieved person or in case of death of the
agerieved person by his legal representative.

iv)  Complaint can be delivered in the offices of the Federal
Tax Ombudsman by hand or by any other means of
communication.

While swubsection (2) provides that anonymous or
pseudonymous complaints shall not be entertained subsection (3)
places a time bar of six months from the day on which the person
aggrieved first had the notice of the matter alleged in the complaint
till the date of filing of complaint. However, the Federal Tax
Ombudsman may entertain the complaint. which is not within time
if he considers that there are special circumstances to deem it
proper in the interest of justice to conduct any investigation pursuant
1o a complaint.

Where the Federal Tax Ombudsman proposes to conduct
investigation he shall, in accordance with subsection (4). provide
an opportunity to the Secretary of the Revenue Division or to the
functionary who is alleged in the complaint to have taken the action
or authorized the action complained of. to reply to the allegations
contained in the complaint through a notice, when he proposes to
conduct an investigation. Further in such eventuality subsecrion
{6) provides for an opportunity to the parties to be heard in person
or through an authorized representative by the Federal Tax
Ombudsman.
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However, when he decides in any case not to conduct an
investigation, subsection (10) provides that he shall send to the
complainant a statement of his reasons for not conducting the
investigation.

Subsection (5) provides that normally every investigation
shall be conducted in privare. However, the Federal Tax
Ombudsman may adopt such procedures. as he considers
appropriate for such mmvestigation. He may also obtain information
from such persons and i such manner and make such inquiries as
he thinks fit.

Any person who attends or furmishes information for the
purpose of anv investigation shall receive, in accordance with
subsection (7). expenses and allowances from the Federal Tax
Ombudsman in accordance with the rules made under the
Ordinance.

The Federal Tax Ombudsman. in exercise of his powers under
subsection (9), may require any tax employee to furmish any
information or to produce any document which in his opinion is
relevant and helpful in the conduct of the investigation and there
shall be no obligation to maintain secrecy tn respect of disclosure
of any information or document for the purpose of such investigation.

Subsection (8) permits the Revenue Division to take any
action or to exercise any power or duty of the Revenue Division to
take further action in respect of any matter which is subject to
investigation. It is however clarified that such action should be.
just. proper and according to law and should not be motivated.
biased prejudiced or with the intention to forestall and frustrate the
investigation.

Force of Recommendations

Federal Tax Ombudsman has the authority to make
recommendations under Section 11 within a period of sixty days
from the date of receipt of the complaint, reference or motion. as
the case may be. if he is of the opinion that the matter considered
amounts to maladministration.
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The Federal Tax Ombudsman shall have the power to review
any finding communicated or recommendations made or any order
passed by him under section 14(8) of the Ordinance.

If. after conducting an investigation, it appears to the Federal
Tax Ombudsman that an injustice has been caused 10 the person
aggrieved in consequence of maladministration and that the injustice
has not been or will not be remedied, he may, if he thinks fit, lay a
special report on the case before the President.

Where the Federal Tax Ombudsman communicates his finding
with recommendation. the Revenue Division shall within the time
specified inform him about the action taken on his recommendation
or the reasons for not complying with the same.

If the Revenue Division does not comply with the
recommendation of the Federal Tax Ombudsman or does not give
reasons to the satisfaction of the Federal Tax Ombudsman for
non-compliance. it shall be treated as “Defiance of
Recommendations,™

The Federal Tax Ombudsman, shall forward a copy of the
compliance report or communication received by him from the
Revenue Division to the complainant or the President, the Senate.
the National Assembly, the Supreme Court or the High Court as
the case may be.

Defiance of Recommendation

It is the duty of the Revenue Division and the Tax Employee
to implement the finding. made under sections 11 and 2, within
thirty days of communication of such decision to the concerned
Tax Employee.

In cach instance of defiance of recommendations, a report
by the Federal Tax Ombudsman shall become a part of the personal
file or churacter roll of the tax employee primarily responsible for
the defiance. Such tax employee shall also be liable for contempt
as provided in secrion 16!

The Federal Tax Ombudsman has, anaaris nueandis. the
same powers under section 16, 1o punish for contempt, as the
Supreme Court has 1o punish a person for its contemplt.
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In case there is defiance of recommendations by a tax
employee with regard to its implementation the Federal Tax
Ombudsman may refer the matter to the President who. in his
discretion. may direct the Revenue Division to implement the
recommendation and inform the Federal Tax Ombudsman
accordingly.

The Ordinance provides under section 13 that the Federal
Tax Ombudsman may refer the cases to the Revenue Division for
corrective or disciplinary acuon or both where he is satisfied tha
any employee is guilty of any allegations. The Revenue Division is
required to report compliance within 30 days of receipt of reference
failing which the Federal Tax Ombudsman may bring the matter to
the notice of the President for such action as he may deem fiL
Besides, he may take action for contempt under section 16 as
well.

Powers of the Federal Tax Ombudsmen

) Code of Civil Procedure at F'T O's Call

The Federal Tax Ombudsman shall exercise powers for the
purposes of the Ordinance as are vested in a civil court under the
Code of Civil Procedure, 1908 (Act V of 1908). in respect of:

summoning and enforcing the attendance of any person and

examining him on oath.

compelling the production of documents.
receiving evidence on affidavits. and

issuing commission for the examination of witness.

i) Any person can be required to furnish information on
points that may be relevant to the subject matter of any
investigation.

The Federal Tax Ombudsman or any other person authorized
in writing by the Federal Tax Ombudsman in this behalf may also
exercise such powers in the course of conducting an investigation
under the provisions of the Ordinance.
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iii) eCli Revenue Func

Where the complaints are found to be false, frivolous or
vexatious. the Federal Tax Ombudsman may award reasonable
compensation to the Revenue Division or 1ax emplovee against
whom the complaint was made. The amount of such compensation
shall be recoverable from the complainant as an arrear of land
revenue. However, award of compensation shall not debar the
aggrieved person from seeking civil and criminal remedy.

The Federal Tax Ombudsman may. in addition to taking other
actions under this Ordinance. refer the matter to the appropriate
authority fortaking disciplinary action against the Revenue Division
or the tax employee who disregards the orders of the Federal Tax
Ombudsman. In case he has reasons to believe that the Tax
Employee has acted in a manner warranting criminal or disciplinary
proceedings against him. he may refer the matter to the appropriate
authority for necessary action to be taken within the time specified
by him.

v)  Commissioning Staff To Admimster Qath/ Attestations/
Affirmations

The Staff Members and nominees of the Office may be
commissioned by the Federal Tax Ombudsman to administer oaths
for the purposes of this Ordinance and to attest various affidavits,
affirmations or declarations which shall be admitted in evidence in
all proceedings under this Ordinance without proof of the signature
or seal or official character of such person.

vi) Power of Review already referred to earlier
vii) Power to enter and search (Sec¢ 15)
The Federal Tax Ombudsman or any authorized staff

member in this behalf may for purpose of making
investigation enter any premises if he has reason to
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believe that any article. books of account or any other
document relating to the subject matter of investigation
may be found and may

a) Search such premises and inspect any article
books of accounts and documents

b) Take extracts or copies of such books of account

and documents

Impound or seal such articles, books of account

or documents

d) Make an inventory

L]
S

All searches shall be carried out in accordance with the
provisions of Code of Criminal Procedure 1898 (Act V
of 1898)

viii) Power to punish for contempt already referred to above.

Inspection Teams

The Federal Tax Ombudsman may constitute an Inspection
Team for performance of any of the functions of the Federal Tax
Ombudsman.

Standing or Advisory Committees

The Federal Tax Ombudsman may. whenever he thinks fit
establish Standing or Advisory Committees at specified places with
specified jurisdictions.

Awarding Cost/ Compensation

The Federal Tax Ombudsman can award cost or compensation
in accordance with section 22 to an aggneved party for loss or
damage suffered by him on account of maladministration by Tax
Employee or the Revenue Division after considering explanation
and hearing such Tax Employee or Revenue Division. In cases
involving payment of illegal gratification to any Tax Employee or
any person on his behall. or misappropriation, criminal breach of
trust or cheating. the Federal Tax Ombudsman may order the
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payment thereof for credit to the government or pass such other
order as he may deem fit.

Representation to the President

Representation to the President can be made under secrion
32 either by Revenue Division or by any parson aggrieved by the
recommendations of the Federal Tax Ombudsman. within 30 days
of the recommendations and the President may pass such orders
thereon, as he may deem fit.

Informal Resolution of Disputes

A very significant feature of the Ordinance is Section 33 for
informal resolution of disputes. The authority of Federal Tax
Ombudsman to informally conciliate. amicably resolve. stipulate.
settle or ameliorate any grievance overrides other provisions of
the Ordinance. The Federal Tax Ombudsman can proceed under
this provision without requiring any written memorandum and
without the necessity of docketing any complaint or issuing any
official notes.

The Federal Tax Ombudsman has framed “Investigation
and Disposal of Complaints Regulations” to regulate the
procedure for conduct of business or the exercise of powers under
the Ordinance as provided under subsection (11} of section 10 of
the Ordinance.

The Federal Tax Ombudsman can also make Rules under
section 36 with the approval of the President for carrying out the
purposes of the Ordinance.

Under Section 29 no court or authority shall have
jurisdiction to

1) question the validity of any action taken. or intended to
be taken, or order made, or anything done or purporting
to have been taken made or done under the Ordinance.

ii) grantany injunction or stay or to make any interim order
in relation 1o any proceeding before or anything done or
intended to have been done or purporting to have been



done by. or under the Orders or at the instance of the
Federal Tax Ombudsman.

According to Secrion 37 the provisions of this Ordinance
shall have effect notwithstanding anything to the contrary contained
in any other law for the time being in force including the
Establishment of the Office of Wafagi Mohtasib (Ombudsman)
Order, 1983 (President’s Order No.| of 1983.)
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CHAPTLER-1V

UT THE STAKEHOLDERS

Soon after taking his oath of office on 19.09.2000 the first
Federal Tax Ombudsman Justice ® Saleem Akhtar realizing the
need for embarking upon a public awareness campaign granted
interviews to the newspapers as well as on electronic media, He
participated in live panel discussion with journalists, advocates and
Officials of Chambers of Commerce and Industries which were
also published by the newspapers.

Decisions of the Federal Tax Ombudsman on the complaints
of the aggrieved taxpayers regarding mcome tax. sales tax and
customs ete. were released to the press. These were given wide
coverage in view of tremendous interest shown by their readers.
Newspapers also carried articles on the working/performance of
this institution and its impact on tax administration as well as the
taxpayers. It was widely acclaimed as a positive measure to
promote voluntary compliance by the taxpayers and quick response
by the tax machinery.

The Federal Tax Ombudsman addressed associations of trade
commerce and industry all over the country to introduce them te
the objectives of the establishment of his office. On January 10. he
addressed the Karachi Chamber of Commerce and Indusiries,
Newspapers carried his speech in which he assured business
community to make all out efforts to provide relief to the aggrieved
taxpayers. He encouraged them to come forward with their
complaints not only with the objective of seeking relief in their
personal tax concermns but also to enable the tax administration as
well to identify and appreciate their internal weaknesses and
shortcomings.

y 19 Honourable Federal Tax Ombudsman
appeared in program of Radio Pakistan Islamabad and gave the
introduction of the Federal Tax Ombudsman Ordinance and
institution. On January 20 he presided over Seminar in Lahore on
the establishment of the office of Federal Tax Ombudsman
organized by the All Pakistan Tax Bar Association.

On January
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On January 20, the national newspapers carried the news
stories of live interview broadcast by Radio Pakistan (PBC) in
national hook up programme in which he apprised the listeners of
the potential of his Office to redress their grievances against tax
adrministration. On January twenty second he called on the Chief
Justice Lahore High C'ourt and briefed him about the establishment
of the office of Federal Tax Ombudsman. On February 2. daily
Jang Rawalpindi published a detailed story based on PTV’s live
telecast in the “"News-Morning Current Affairs™ programme.

The APP scribe interviewed the Federal Tax Ombudsman
on January 31. He assured that his office was committed to provide
relief, protection and safeguard to the taxpayers against any
harassment, coercion and malpractice of tax authorities. The
newspapers published detailed accounts of his interview.

The Federal Tax Ombudsman addressed members of Gujrat
Chamber of Commerce and Industry on Feb.4. where he dispelled
their apprehensions about the effectiveness of his office in protecting
the complainants from retaliatory victimization by tax officials.

The Chairman CBR called on the Federal Tax Ombudsman
on February 10 along with other members of the Board and
expressed his gratitude over the guidance being provided to the tax
officials by his useful findings and far reaching recommendations.
Newspapers reported the meeting extensively.

On February 16, all the major newspapers carried interview
of the FTO conducted by a news agency (NNI).

The visits of Federal Tax Ombudsman 1o Rawalpindi Chamber
of Commerce & Industries Rawalpindi on February 17 and to the
Office of the SITE Association of Industries Karachi on February
26 were useful occasions to meet the office bearers and members
of associations of trade and industries.

On 27 February he addressed the Overseas Investor
Chamber of Commerce Karachi.

On 27 February he also appeared for interview on PTV
Karachi. On 28 February he delivered lecture on “the Nature and
Functions of Federal Tax Ombudsman in Pakistan™, at the
Department of Economics University of Karachi.
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On March 20 he held Press Conterence at Federal Tax
Ombudsman Secretariat Islamabad.

On March 21, all the newspapers across the country published
reports of press conference. where the FTO explained the details
of working of the institution, its impact on the economy and
taxpayers. He informend the journalists that his institution had
brought awareness among taxpayers of their rights. He apprised
them that his office was primarily empowered to diagnose,
investigate and rectify the injustice done to taxpayers by mal-
administration of the Revenue Division. He said that 398 petitions
were filed since inception and in 140 petitions he had accorded
relief despite poor logistic support.

The FTO participated in a live programme of PTV Current
Affairs on 29.3.2001 and gave replies to the questions of the panel
members. The same morning he presented Annual Report of his
office for the year 2000 to the President. On March 30 he held
meeting with the taxpayers at Lahore organized by Monthly Tax
Forum. On March 31 he presided over Seminar on The
Establishment of the Office of Federal Tax Ombudsman Ordinance
organized by the Pakistan Tax Bar Association. On Apnil 3, Jang.
Rawalpindi in his editorial note commended the role of FTO.

On April 6 he presented the Annual Report of 2000 to the
Chief Justice of Supreme Court of Pakistan.

Achievements of the FTO were highlighted in print/electronic
media. when the government completed its one and a half year on
12.4.2001. Articles on the establishment of the FTO office, its
functions and procedure were published in Urdu and English
newspapers besides live discussions and panel interviews on
electronic media.

On April 26 he addressed the officers of Income Tax
Department at Income Tax House Karachi. On June 8 he held
meeting with Pak Pulp Papers and Boards Mills Association.

On 7% July he addressed the Income Tax Officers at Income
Tax House Lahore. On* 12" July he presided over the second
Session of the Seminar on the draft Income Tax Ordinance. 2001
at Banking Institute Islamabad. On July 19 he also delivered a
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lecture on Role of the “Federal Tax Ombudsman” in the four days
workshop for Members of Income Tax Appellate Tribunal ut Federal
Judicial Academy Islamabad. On July 27 he addressed at the
maugural Ceremony of Regional Office Federal Tax Ombudsman
at Lahore.

On August 3. he presided over a seminar at Hyderabad on
the role of Federal Tax Ombudsman organized by Hyderabad Tax
Bar Association. On August 20 he held a meeting with the Member
of IMF fiscal affair department mission in the FTO Secretarial
Islamabad. On 27th of August he attended a question answer
programme in the News Morming of PTV Islamabad. He also gave
mterview to Telebiz Television at Islamabad Olfice.

On 31" of August he addressed the Arabian Sea Club
Members Association at Karachi. On September 4 he called on
Wafaqi Mohtasib at Supreme Court of Pakistan Islamabad. On
15" September he was the Chief Guest in certificate awarding
ceremony of taxation law and practice course of Hamdard School
of Law Karachi. He was also the Chief Guest of the passing out
ceremony of Assistant Commissioners of Income Tax at Training
Institute Lahore. On October 10 he attended a Programme on
FTO Ordinance on Radio Forum Karachi. On 10 November he
visited the Income Tax Department at Sialkot. On the same day he
also addressed the Sialkot Chamber of Commerce & Industries
Moreover he presided over a seminar on importance of FTO in the
present taxation system in Pakistan. On 29" November he was
interviewed for Radio Business in Islamabad.

On November 30" Revenue Division gave presentation on
“Accounting of Income Tax Collection™ at FTO Secretariat
[slamabad. On 6™ December he was interviewed by Radio Pakistan
for Radio Business Islamabad. On 27" December he presided over
a seminar on "Meeting with the Tax payers™ organized by Tax
Forum in Karachi. On 29" December he attended PTV News
Morning Programme on FTO Ordinance at PTV station Karachi.

All these efforts have created a positive perception that has
encouraged the public to repose their contidence n the mstitution.

The institution has emerged as a beacon of hope in an
environment of despair and a symbol of Government’s promise to
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hold accountability at all levels and in every field. It has established
its credibility and complainants are coming forward o seek quick
redressal of their grievances in a large number.

2. PUBLICITY / PROJECTION OF ACTIVITIES /
JUDGEMENTS OF THE FEDERAL TAX
OMBUDSMAN SECRETARIAT DURING THE
YEAR 2001

The Federal Tax Ombudsman Secretariat was given due
publicity and projection in the print and electronic media during the
year 2001. Newspapers published news. articles/editorials and
speeches delivered by the Honourable Federal Tax Ombudsman
(FTO) at different forums like Federation of Chambers of
Commerce & Industry and other Chambers. Seminars organized
by different Income Tax Bar Associations on the Federal Tax
Ombudsman’s powers. jurisdiction and decisions appeared
prominently in the Press.

On January 25. 2001, Daily Business Recorder, Karachi
published an article on the editorial page underlining the importance
of the institution saying that FTO. Justice (R) Saleem Akhtar wants
1o e e sap between tax pavers and tax collectors,

On Feb  wry 11 daily Asas. Rawalpindi published an article
written by Y sal Hussain Shirazi introducing the establishment of
Federal T » G nbudsman Secretariat commending the govemment's
timely an.| tax payer friendly decision. The same article was also
published in daily Jang Rawalpindi and Pakistan Islamabad on
February 13 and 20 respectively.

On February 14 and 15, Daily Business Recorder Karachi
published a comprehensive article. by Muhammad Aslam Shaikh,
Advocate, the then Finance Secretary, All Pakistan Tax Bar
Association, on "FTO Ordinance, 20007, commenting on different
sections of the Ordinance. which helped to given an insight into the
Institution, On February 18. Business Recorder. Karachi wrote an
editorial under the title ““Tax Ombudsman at work™.

On March 4, daily Jang Karachi published a special report on
Jurisdiction of the Federal Tax Ombudsman, based on “"Majlis-c-
Muzakra™ arranged by it
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On March 17, daily “Financial Post™ of Karuchi published a
detailed news story in which the FTO urged upon the CBR 1o tuke
effective measures to disseminate knowledge about tax laws. The
Honourable FTO has given this important directive in his decision/
lindings in a petition regarding waiver of short levied tax and
additional tax filed by an agency holder of Munsehra. Hazara,

On March 20. the FTO made his first ever largely attended
press conference (in his capacity as the first FTO), which was
reported on March 21 in all major newspapers throughout the
country. This press conference proved a very useful and productive
inter face of FTO with journalists. In this press conference. the
Federal Tax Ombudsman informed the media about details of
working and his performance during the difficult inttial period of
his institution.

On March 27. the Financial Post. Karachi published u news
story prominently regarding the FTO's directive to CBR for
providing the [ist of refund cases to his office. FTO issued this
directive while deciding a complaint regarding refund filed by M/s
Ihsan Cotton Products, Karachi.

On March 29. Daily "Business Recorder™ Karachi published
prominently FTO's directive regarding publication of updated
“Procedure Manual™ issued while giving the findings/decision ina
complaint where refund was sought.

On April 8. Daily Business Recorder, Karachi carried an
article which discussed and appreciated the role of Federal Tax
Ombudsman office in depth and its impact on the working of CBR.

The FTO decided cases of great importance regarding random
balloting in audit cases of income tax. specially with reference to
the meaning of “ballot™ which got praper publicity in main newspaper
including The News. Rawalpindi dated April 24, May 09, June 09
and Jang Rawalpindi. dated June (9.

The FTO gave an interview 1o the reporters of daily “Nawa-
[-Waqt™ Islamabad and narrated the performance and working of
the institution which was carried by daily “Nawa-1-Waqt” Islamabad
in its issue of May 24,
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Dailies The “*Pakistan Observer” and "The Nation™.
Islamabad on June 13 and 18 respectively. published an article on
“FTO-Vital Step Towurds Tax Culture™ by Asaf Hussain Shirazi.
supporting the government in this respect and signifying the
establishment of the office.

The FTO decided a number of cases pertaining o Income
Tax Returns under the Self Assessment Scheme. which got
sufficient, coverage in the print media Business Today and Business
Recorder in the month of June). FTOs direetive to CBR regarding
payments of refunds within one month in July got prominent publicity
and was projected in dailies Jang, Pakistan, Frontier Post of
July 19.

Prominent newspapers namely “Business Recorder”
Karachi, “Dawn™ [slamabad. “The Nation™ Islamabad and “Jang’
Rawalpindi dated July 28 published very prominently the news story
about FTO s decision on wrong examination and delay in the delivery
of a consignment of an importer and directing the CBR (Customs
Authorities) to refund penalty imposed.

On July 30, “Business Recorder”, Karachi published a
detailed story under the caption “FTO’s crusade against CBR's
excesses” supporting the establishment of FTO and its positive
impact on taxpayers and CBR officials.

In many cases. the Federal Tax Ombudsman recommended
to the Central Board of Revenue to take disciplinary action against
defaulting officials which was published in main newspapers i.¢.
“Business Recorder™ Karachi. “Business Today™. Karachi etc. on
different occasions during September. On September 14, “Business
Recorder™, Karachi wrote an editorial on move for better rapport
between tax officials and private sector, which signified the role of
Federal Tax Ombudsman Office.

On October 10, ~Daily Khabrain™ published interview of the
Honourable Federal Tax Ombudsman in which he informed that
so far during the year 2001 more than Rs.60 million have been
refunded to the claimants.

FTO decided an important case of impounded vehicles against
Customs officials and directed them to furnish details of impounded
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vehicles. The news story of this case was published in “Dawn™.
Istamabad. "The News™, Rawalpindi, “The Pakistan Observer™
Islamabad. “The Frontier Post™, Peshawar. "Nawa-1-Waqat™.
Rawalpindi. and “Pakistan™ Islamabad on November 23.

On November 27. "Business Recorded™. Karachi reported a
landmark decision of Federal Tax Ombudsman on import valuation
dispute of the importers who faced great hardship by the provisional
valuation of imported goods by the Customs. ignoring the declared
value of the importer.

On November 28. all major newspapers i.e. “The News™
Rawalpindi. “The Dawn™, Islamabad and the “Pakistan Observer™,
[stamabad ete. carried report of Federsl Tux Ombudsman's s
directive to CBR for making assessment to Income Tax on cogent
evidence.

Electronic media particularly PTV has also helped very much
and given proper projection of the working and achievements of
the Honourable Federal Tax Ombudsman. The Federal Tax
Ombudsman was invited a number of times und he participated in
PTV Current Affairs Programme. News Morning, three to four
umes during the vear. Radio Pakistan also arranged panel
discussions, where the Federal Tax Ombudsman participated.

Dailies “Dawn™, “News”, “Nation™, “Frontier Post™,
"Pukistan™, “Business Recorder™, “Pakistan Obscrver™. “Jang”,
“Nawa-i-Waqt", "Khabrain™, “Ausaf”. "Pakistan™ and other papers
published the news stories regarding statements. speeches and
decisions of Federal Tax Ombudsman regarding refund claims and
inordinate delay in disposal of cases and other complaints of
maladministration. Press has played a very positive role in creating
awareness in the minds of the taxpayers regarding the usefulness
of the Institution of the Federal Tax Ombudsman.



Participants asking Questions in the Question Answer Session in the Seminar on the Establishmant
of the Office of Federal Tax Ombudsman at Faisalabad
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CHAPTER-V

PERFORMANCE DURING THE YEAR

Soon after the inception of the office of Federal Tax
Ombudsman the task of creating awareness in the public mind
about the role and lunctions of the FTO, enlisting support of the
stakeholders, winning confidence of business community to come
forward and express their grievances and seeking cooperation of
the functionaries of revenue departments was undertaken in right
carmest.

The task was accomplished within a couple of months and
by the advent of New Year complaints started pouring in the
Secretariat. Tt is evident from the lact that whereas only seventy
two complaints were received by December 2000 the number of
complaints were registered at 403, 547 446 and 384 in the first,
second, third and fourth quarters respectively of 2001,

Despite heavy odds and acute logistic constraints. the office
started addressing the complaints by providing reliel to 103, 331,
606 and 297 complainants in the first. second. third und fourth
quarters respectively. Thus by December, 2001 out of 1782
complaints received fromall over Pakistan 1339 complainants had
been provided relief and 443 complaints were under investigation
(Annex I). Outof 1339 cases decided., 955 relmed 10 Income Tax,
168 10 customs, 12 10 sales tax, 14 10 wealth tax and 90
miscellaneous matters.(Annex I

While addressing these complaints and allowing relief to
individual complainants, attention was focused on ascertaining the
causes of corrupt practices and injustice. identitying the same in
the findings recorded by the Federal Tax Ombudsman and in the
process of recommending appropriate steps for the eradication of
such practices and injustices, That it has received positive response
all over is evident from the healthy reaction of the taxpayers to the
creation of a separate office of Federal Tax Ombudsman by the
government to deal with the mal-administration by the functionaries
responsible for administering federal revenues and tax laws,



36

The major irritants (Annex I that are clearly discernable
from the complaints so far. causing genuine discontent among the
taxpayers. are in the following areas:

i) Departure from and misuse of prescribed office
procedures.
i) Discontinuance of prescribed periodical inspections.
i)  Absence of any consistent policy of career planning of
officers and stalf,
W) Working environment and workload
v) Arbitrary and undesirable proposals/ advice for
legislation. | Deeming provisions|
vi)  Unlawful and extra-legal decision-making.
vii)  General slackness in responding to taxpayer’s
applications/ enquiries
viii)  Improper maintenance of records of taxpayers.
ix) Delay in Decisions and their communication.
x) Delay in issuance of refund.
xi) Improvement in accounting svstem.

It invariably causes:

a. Corruption
b.  Delay indecisions
c. Delay in issuance of refund

Findings of the Federal Tax Ombudsman on the causes of
corrupt practices and injustices identified along with his
recommendations for eradication thereof are being presented,
briefly. hereunder:

Disruption and distortion of tested and tried office
procedures

The Federal Revenue Departments had evolved a foolproof
office procedure over a period of time in the sub continent. Their
functions were well defined and operational steps were clearly
identified in the vperational manuals regularly updated and
published. These were based upon standing instructions and
prescribed proformas.
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Record of registered taxpayers (General Index Register),
records of returns/claims/ bills of entry etcetera reflecting up-to-
date position of filers and non filers, position of assessments/
adjudications/ clearances o be done. position of disposal and the
balance stock for disposal with each assessing/ adjudicating and
clearing officer was maintained on day to day basis in the Stock
Register.

Complete record of orders under appeal at each forum was
maintained by each assessing/ adjudicating/ clearing office in suituably
devised appeal registers with columns for entry of date of receipt
of order from cach appellate forum, column for required
consequential action and a column for the date of such action.

Similar registers were maintained at each level of authority
to keep record of applications requiring statutory action e.g.
miscellaneous applications for rectificaticn or for certificates of
exemption from withholding of tax etcetera.

Entries of assessments/ adjudications/ clearance were made
on daily basis in a prescribed Demand and Collection Register
by the concerned officer in his own handwriting recording therein
the serial number, name & address, assessment year, income /
value etcetera declared and assessed, tax/ duty payable. tax already
paid and balance tax payable or deductible. There were further
columns to enter the date of service of demand/ refund notice and
date of collection of balance demand or refund of the credit balance.

Entries of all non-collected or non-refunded amounts were
transferred at the year—end to an Arrear Demand & Collection
Register by the Inspector in his handwriting certifying the total
arrear brought forward. It was verified by the concerned officer
and authenticated by subscribing his signature.

Likewise, there was a perfect system of accounting of each
rupee collected from each taxpayer through any source and under
any section of relevant law properly posted in prescribed registers.
Each entry in the Dhaily Collection Register (cash-book) was
duly checked and verified through subscribing handwritten initials
on daily basis by the officer in-charge. The document of collection
was then placed on the personal assessment record of the taxpayer
after recording an entry on the entry-sheet of the file. In case the
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collection was on account of demind in consequence of asse¢ssment.
a credit entry was also made against the debit enry of demand
appearing in the Demand and Collection Register.

Staff right from the process-server up 1o Inspector and office
supervisor as well as officers at various levels were required to
maintain several other registers and forward diaries relating to their
well defined assignments on day to day basis.

The system was sustained through regular periodical
inspections. The inspecting officers were required to write
comprehensive reports on maintenance of all the required registers
und records. The reported officers were duly rewarded or
reprimanded on the basis of inspection reports.

The system was so well structured that no person who chose
not to opt for self-compliance could buy an escape. The stake of
setting him free was too high for the functionary.

7/ , - :

However in the wake of introduction of self-assessment
schemes designed (o promote an anti documentation culture
followed on its heels by computerization on ad hoc basis at the
hand of officers who had not worked in field offices at the circle
level. the manual system was subverted. It was substituted with an
extremely inadequate computerized system. The programmers hired
to develop the software could not be brieted properly; hence the
endless process of trial and error,

The entire system has gone haywire and strangers 1o the
system in the name of experts are unable o diagnose the malaise.
Consequently when the remedies prescribed by them are
administered the system further deteriorates.

It is basically due 1o improper enforcement of the system
that corrupt practices have emerged rendering supervision and
monitoring well nigh impossible.

While arrangements for conducting detailed studies are being
contemplated a few examples of the findings and recommendations
are reported hereunder;



 a

Hon'ble FTO is replying the Questions in Question Answer Session in a Seminar on the Establishment
of the Office of Federal Tax Ombudsman organized by APTBA, at Faisalabad.
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In a complaint filed against the Customs, recommendations
were made 1o ensure proper enforcement of rules and regulations
in respect of consignments meant for Karachi Export Processing
Zone and to enforce the rules. regulations. orders and instructions
issued from time to time with particular reference to the
maintenance of secrecy of records.

Following recommendations were made (0 regulate the
procedure for audit of records and accounts and deregistration of
the firms under the Sales Tax Act. 1990,

A.  Audit of records

i)

i)

i)

The audit should be completed within the specific time
as provided by Sales Tax General Order No.| of [999.
If the time frame is to be changed for any reasons. it
should be reasonable time.

Where on the basis of audit report show cause notice is
issued. proper opportunity shall be provided to the
person/unit to challenge the audit report. The procedure
provided in section 11 of the Sales Tax Act shall be
followed for any action taken after the audit is carried
out.

No order should be passed or action taken on the basis
of oral request of any person unless the same has been
duly recorded on the relevant file.

B. Deregistration under section 21 of the Sales Tax Act.

a)

b)

The Collector or the Officer authorized to deul with
such cases shall acknowledge receipt of application in
writing within one week of the date it is received.

The officer concerned shall pass final order disposing
of the application within the time fixed by section 21
and copy of the order be immediately supplied to the
applicant.
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It is observed that lack of effective supervision is causing
persistent irregularities. Recommendations for ensuring periodical
inspections, therefore, have been made and CBR is advised to
direct all the Commissioners to ensure proper mainienance of
records and registers by carrving out regular periodical inspections
and submit reports of inspection. A summary of such reports was
also called for in this office for further study.

It was further recommended in a complaint that written
explanation of the IAC should be called for his failure 1w detect
that assessing officer under him had proceeded contrary to law
and to be advised to improve the monitoring and supervision of his
subordinate offices.

Absence of career planning policy

There is no consistent policy planning for careers of officers
and staff resulting either in frequent transfers of some or undue
prolonged posting of some others at one station /circle /zone etc.

It has been recommended on several occasions and more
specifically in complaint No. C-61 / 2000 that in order to ensure
free and fair administration no tax employee should remain posted
at one small station or in one Circle in multi-circle stations for a
long period because such practice breeds corruption.

Working environments & workload

CBR has been advised to ensure even sharing of workload
by the field officers and the staff working under them. Ensuring
the quality, adequacy and efficacy of work tools e.g. stationery
and prescribed forms provided to them and the working conditions
obtaining in their offices will have direct impact on resolution of
public grievances and enhancing revenues.

Adyvice for harsh legislation

All fiscal legislation is basically geared to meet the monetary
requirements of the state and to fulfill its obligations of social justice.
Introduction of deeming provisions to bring certain receipts to charge
of tax. has become common in fiscal legislation. However no
“modern government™ may like to use this legislative tool to bring
capital receipts of individuals under the ambit of chargeable income.
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A classic example of such legislative measure is the
introduction of sub clause (i) of clause (¢) of sub section (2) of
section 16 in the Income Tax Ordinance. 1979 for deeming the
compensation received by an employee for loss of employment as
chargeable income.

Suggestions were submitted to the Chief Executive on June
09. 2000 regarding a common grievance affecting several thousand
employees of public sector banks. financial institutions, corporations.
as well as semi government organizations who had been paid
compensation for loss of their services or termination of
employment.

In pursuance of studies conducted by this office under sub-
section (4) of section 9 of the Establishment of Office of Federal
Tax Ombudsman Ordinance. 2000, in the above matter suggestions
were made to the Chief Executive (Annex-1V).

The complainants. therefore. had a valid case but for the
following provision of the Income Tax Ordinance, 1979:

“Section 16(2) For purposes of sub-section (1).

(a) “salary” includes-

i cmossasmensgin.
(i)  Any fees. commissions. allowances, perquisites or
profits in lieu of. or in addition to, salary or wages:

(c) “profitsin lieu of salary” include-

(i) The amount of any compensation due 1o, or
received by an assessee from his employer at, or
in connection with, the termination of, or the
modification of any terms or conditions relating
to. his employment:”

The fiction of law supra is a classic example of bad legislation
and has become a major irritant to a large number of oppressed
individuals causing serious misgivings about a positive public policy.
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Unlawful and extra-legal decision-making

A large number of complaints were registered against the
orders passed by the assessing officers either without Tawful
authority or without proper application of law. Some of them were
due 1o lack of knowledge and few were due 1o wrong mterpretation
of law, Enquiries have been recommended against such officers.

In another decision where no specific documents were asked
for in writing and the claims had been lying unanended it was held
that it amounted to maladministration. Further passing of belated
orders ex-parte in haste. without recording facts relevant to the
claims or without recording any convineing reasons for the rejection
of the claims were found to be arbitrary acts falling under the
ambit of maladministration.

Delay in responding to
Taxpayer’s applications/enquires

Complaints were received that the tax employees, invariably,
do not respond and acknowledge the letters and queries of
taxpayers. It was recommended that all officers be directed to
ensure that letters reccived from public were responded promptly
but not later than a fortight.

Improper maintenance
of records of taxpayers

On complaints that assessing officers prolong petty matters
1o cause harassment. enquiry revealed that. invariably. records of
assessees were not traceable in the offices or were incomplele.

Belated decisions and delayed communication

The common response of the tax officers to
allegations of delay in deciding the adjustment of
input tax claims has been that the allegation has no
substance because no time bar has been provided
under the law to decide the claims.

The response has been deprecated and it has been strongly
recommended that of ficers should be reminded that time bars are
provided in the law 10 restrain the assessing authorities from creating



Farticipants asking Questions in the Question Answer Session in the Seminar on the Establishment
of the Office of Federal Tax Ombudsman at Faisalabad.
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any charge after the prescribed period and to prompt the taxpayers
to lodge their claims, if any, within the prescribed time. It is
incumbent upon the officers to take up the claims at their earliest
convenience if it is not possible to take it up on the date it is lodged.
They are expected to account for the pendency on day-to-day
basis. The requirements to be fulfilled by the claimants should be
intimated soon after the preliminary processing of the claim and a
reasonable time should be allowed to complete the specified
requirements.

Delay in issuance of refund

A large number of complaints were received against delay in
deciding the refund cases by the tax authorities. Such cases were
investigated and recommendations were issued pointing out the
requirement of law, rules and notification which were either ignored
or not applied for various reasons. One of the reasons mostly stated
orally during hearing was that oral instructions were issued by higher
authorities not to issue refund. It was ordered that oral order has
no legal sanction. Suberdinate officers, therefore, were advised
that no person could be compelled 10 do what the law does not
require him to do, nor can any person be prohibited from doing
what is not prohibited by law. A superior officer cannot order
his subordinate to do anything which law does not require
doing. Yet, considering the possibility that a subordinate may
be pressurized 1o do so it was advised that in such a situation
the subordinate must record these facts failing which such plea
in defense will not be entertained and he will be held
responsible for such act and face consequences.

Improvement in accounting system

This office had received number of complaints from taxpayers
regarding odd accounting system maintained in Income Tax
Department. It was recommended that the accounting system of
the tax collection be so streamlined by 30" June. 2001 that any tax
paid by or on behalf of an assessee anywhere in Pakistan is credited
to assessee’s own account in the Circle where he is assessed,
Complaints keep on coming regarding the delay in issuance of refund
throughout the year and Honorable Federal Tax Ombudsman
ordered to arrange for studies into the system of accounting of
Income Tax collection under Section 9(4) of the Federal Tax



Ombudsman Ordinance. On 30" November 2001, he was given a
presentation by Revenue Division on Accounting Of Income Tax
Collection on which Federal Tax Ombudsman prepared a report
and laid before the President under Section 28(2) of the Federal
Tax Ombudsman Ordinance (Annex-V).

Tax Information and Guidance Service

There are frequent changes in tax policies and amendments
in laws. Central Board of Revenue has developed its own website.

However it is not regularly updated. Besides, adequate
arrangements for those who are unable to have access to the
website have not been made.

Recommendations have been made to introduce regular
scheme of publishing information folders for wide circulation for
self-compliance awareness and familiarizarion campaigns.

Action under Efficiency & Discipline Rules 1973

Action under Government Servants Efficiency and Discipline
Rules 1973 has been recommended to the Revenue Division in a
number of cases against officers and staff members. (Annex-V-A)
A number of them have been charge sheeted. censured. suspended.
transferred and even demoted for indulging in maladministration
and other corrupt practices.

Rewards to Informers

It has been recommended on complaints for delay in settling
the reward claims of informers of evasion of taxes and duties that
officers be directed to finalize the cases and submit lists of decided
cases within two months along with the amount of admissible reward
in each case. Further it should be ensured that useful information
provided by the informers is utilized at the earliest in all relevant
cases and informers are duly rewarded under the Reward Rules
1980. Recommendations have been usually complied with but in
certain cases where huge evasions are assessed and appeals against
such orders are pending even high officials in Central Board of
Revenue are reluctant to pay 25% of the reward due on ad hoc
basis.



Suggestions.-

The Federal Tax Ombudsman can play an important and
effective role in good govemance of the country. booster of national
economy. create trust and confidence and thus bring about an
atmosphere conducive to investment. By quickly redressing the
grievances of the tax payers and recovering the irritants that create
disharmony. protests, strikes. discontentment and non-cooperation,
the Federal Tax Ombudsman not only serves as a buffer between
aggrieved persons and the functionaries administering tax laws but
pacifies the charged atmosphere by bringing sanity. stability and
serenity. This institution has to be strengthened to play a vital role
in future. The effectiveness and success of an institution like
Ombudsman can be judged by the jurisdiction and power vested in
him to ensure the implementation of his decisions and
recommendations. By this time implementation has met with
successful results but at times frequent references and review
petitions filed with intention to delay the process has caused concemn
and criticism. The Supreme Court in Federation of Pakistan Vs.
Mohammad Tariq Pirzada (1999 SCMR 2189) while dealing with
the provisions of Establishment of the Office of Wafaqi Mohtasib
(Ombudsman) Order 1983 in respect of implementation of the
recommendations which are almost identical to the provisions of
the Establishment of the Office of Federal Tax Ombudsman
Ordinance 2000 referred to the Directives of the President and
Prime Minister of Pakistan and observed as follows:-

It would thus appear that it has been the departmental
interpretation of the Federal Government itself that
recommendations of the Mohtasib ought to be implemented
promptly. It _is wnfortunate that the agencies/public
functionaries unnecessarily resort to_representations under
Article 32 of the Order instead of expeditious implementation
of the recommendations of the Ombudsman and thereby thwart
the ends of justice, aggravating the suffering of the

('f‘)Hi[}!(lf”(fﬁf&'.

The path shown must be followed.

From the experience gained, the opinion and views expressed
by the stakeholders and the problems faced during the year under
review following steps may be taken to reform the existing law,
which would strengthen the institution.
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The provisions relating to jurisdiction require fresh
approach and thinking,

The jurisdiction of the Federal Tax Ombudsman may
be extended to all functionaries responsible for
administration and enforcement of federal tax laws.
Experience has shown that maladministration by
functionaries administering and enforcing tax laws which
are not under the control of Revenue Division go
unchecked.

The Federal Tax Ombudsman has not been empowered
to issue interim orders even in cases of complaints
against patently illegal orders or proceedings causing
harassment. To meet the ends of justice power to issue
interim orders may be vested in the Federal Tax
Ombudsman for limited period as is exercised by the
Courts in financial matters.

Financial independence as conferred on the Supreme
Court and Election Commission may be provided.

The provision that it shall not be necessary to consult
Federal Public Service Commission for making
appointment of the members of the staff or on matters
relating to qualification for such appointment and
methods of recruitment he may be provided.

Such provision finds place in statutes relating to Wafaqi
Mohtasib and Provincial Ombudsmen.
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Horrable FTO with other representatives in a seminar on “FTO meets Tax Payers” organized by
Tax Forum, Karachi,
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"HAPTER-V
RGANIZATIONAL SETUP

the grace of ALLAH the Office of the Federal Tax
an is now ing out from th ajor cities dres
the concems of the stakeholders all over the country. Two Regional
Offices at Lahore and Karachi were also established by June 2001
that are largely operational now.

Starting from an improvised office set up towards the end of
the year 2000 the Federal Tax Ombudsman was able to establish a
proper Head-Office at Constitution Avenue in Islamabad during
the year mainly on account of the directive, very graciously, issued
by the Chief Executive of Pakistan on 2™ February 2001.

However, possession of only 5000 Sq Ft floor space has been
handed over by the Ministry of Industries. The floor area required
for the Head Office is 8000 Sq. Ft. Unambiguous directives were
issued from the Chief Executive Secretariat to provide the required
area in the EAC Building to the Federal Tax Ombudsman
Secretariat on priority over requirement of any other office.

Efforts continued throughout the year to seek implementation
of the directive. While this report was going 1o press further space
of 1000 Sq Ftin the Right Wing of EAC Building has been handed
over to meet the present requirements of Head Office. FTO would
like to record his gratitude to the Chief Executive Sectt for extending
their support

REGIONAL OFFICES

The Regional Office at Karachi has been set up in the NIC Building,
Abbasi Shaheed Road. Off Shahrah-e-Faisal, Karachi where it is
functioning since April 2001. Similarly Regional Office at Lahore
has been established at House No. 186-A, Scotch Corner, Upper
Mall, Lahore. Cooperation and support of Finance Division as well
as Works Division are acknowledged.

Further Program Of Opening Regional Offices

Opening the regional offices at Peshawar and Quetta are vnder
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consideration and will be established when the need arises and
circumstances warrant,

PERSONNEL

Initially a total number of 39 temporary posts of officers and
184 temporary posts of support staff i BS-1 10 BS-22 were
sanctioned for the three proposed offices of the Federal Tax
Ombudsman with budget estimates under the head “Establishment
Charges amounting to Rs: 18.881 Million, While sanctioning all the
posts in various basic scales of pay under section 8 and the provision
of budget estimates under the heads of pay and allowances. the
provision of Section 20 seems to have escaped the notice which
provides for the appointments of advisers. commissioners.
consultants, experts, fellows, interns, liaison officers, bailiffs, and
other staff that the Federal Tax Ombudsman may appoint 1o assist
him in the discharge of his duties under the Ordinance on
remuneration or honorarium to be fixed at his discretion.
Accordingly reappropriation of sanction of posts as well as the
budget provision for the purpose was proposed.

Meanwhile the Restructuring and Rightsizing Committee
constituted by the Cabinet submitted s report in respect of 30
Ministries and Divisions in a meeting held on 28-5-2001 under the
chairmanship of the Chief Executive. The Secretary, Federal Tax
Ombudsman Secretariat was also invited to attend the meeting
and was asked to forward proposals regarding restructuring and
rightsizing of this Secretariat for consideration of the Committee.

The salient features of the proposals sent to the Restructuring
and Rightsizing Commiuee on 18-6-2001 are as follows:

1) This office agreed not 10 let the ratio of sanctioned
officers 1o support staff exceed beyond the desired 2:5
proportion. The present working strength, however, is
even less than this ratio.

i) The number of posts with designations of both officers
and employees appointed or to be appointed under
section 8 of the Ordinance to assist the Federal Tax
Ombudsman in the conduct of business of his office. as
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envisaged under section 24 of the Ordinance was
identified.

i) 1t was proposed that the grant issued for pay and
allowances of the Federal Tax Ombudsman along with
the pay and allowances ol officers and employees
identified supra may be retained under the head
‘establishment charges’.

iv) It was further proposed that the grant already issued in
excess of the grant proposed to be retained under this
head may be issued as lump grant. It may be placed at
the discretion of the Federal Tax Ombudsman vested in
him under section 20(2) of the Ordinance to fix an
honorarium or remuneration of Advisers and other staff
that may be appointed / engaged by him from time to
time 1o assist him in the discharge of his duties under
the Ordinance.

"5{( It was further proposed that the number of appointees
u/s 20 might be left to the discretion of the Federal Tax
Ombudsman to decide depending upon his requirements.
The expenditure on this account would not exceed the
lump grant issued for this purpose.

Finance Division have agreed to the proposed reappropriation
reducing the temporary posts of officers to 28 and support staff to
105 in BS-1 to Bs-22 to be appointed under section 8 of the
Ordinance and to reappropriate a sum of Rs:4 million, for rest of
the half year, out of Estimates of Establishment Expenditure to
lump grant under the head payment to others for services rendered
to meet the expenditure on remuneration / honorarium of appointees
under section 20 of the Ordinance.

The Federal Tax Ombudsman is assisted by a Secretary, an
officer (of Income Tax Group) in BS-22, in over all performance
of the functions of his office. Besides there is a Secretary to the
Federal Tax Ombudsman in BS-19. a Personal Secretary in BS-17
and an Assistant in BS-11 on his personal staff. He has so far
employed only four officers and a support staff of 22 officials in
BS-1 to BS-15 in the Administration. Accounts and General
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branches of the Head Office against a sanctioned strength of 8
officers and 47 officials in support staff.

The Federal Tax Ombudsman, similarly, has employed only
two Advisors, at the Head-Office with a Registrar, a Consultant
two Directors, two Assistant Directors and a support staff of only
8 persons in BS-17 to BS-1 on the Judicial and Investigation side at
the Head-Office.

The Regional Offices too are functioning efficiently with
minimum possible strength. At Regional Office Karachi an officer
of BS-19 working as Director heads the Administration and Accounts
branches besides assisting on judicial and investigation side as well.
Two Assistant Directors and a support staff of only 8 persons in
BS-1to BS-15 support her. There are two senior retired officers
(one each of Income Tax and Customs Groups) working as Advisors
and a (retired Commissioner of Income Tax working as) Consultant.
A Deputy Director/ Deputy Registrar and a support staff of another
8 persons in BS-1 to BS-15 sustain the Judicial and Investigation
side.

In the Regional Office Lahore an officer of OMG in BS-19
working as Director is heading the administration and accounts
branches assisted by a Deputy Director, an Assistant Director and
a support staff of 12 persons in  BS-1 to BS-11, A senior retired
officer of Income Tax Group is employed as Advisor assisted by a
Director, a Deputy Registrar and a support staff of 7 persons in
BS-1 to BS-1710 assist the Federal Tax Ombudsman in his judicial
work at Lahore.

BUDGET

An amount of Rs.53.242 million representing supplementary
grant for the establishment and running the office of Federal Tax
Ombudsman under Charged Expenditure Fzderal Tax Ombudsman
Secretariat was allocated by the Finance Division vide Diary No.
352/D-S (Expenditure) dated 30 January, 2002. Details of grants
for Head Office and Regional Offices are annexed as Annex VI

The process of procurement of durable goods was initiated in
right earnest. The required officers and staff were reluctant to join
this office due to the absence of necessary logistics and any special
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pay or allowances. However despite acute shortage of time and
constraints of men and material, necessary furniture, office
equipment and vehicles have been procured for the Head Office as
well as the two Regional Offices.

It is pertinent to report here that the codal requirements for
procurement of durable goods have not proved beneficial not only
to the choice of quality goods but to the economic use of funds as
well as to the quick and timely procurement of required goods.

It is, therefore, strongly suggested that Financial Autonomy
may be granted to this office on the pattern of High Courts, Supreme
Court and Election Commission in order to ensure efficiency and
economy in procurement of goods and also in the matter of
appointment of the personnel who are equal to the task, as and
when required. Besides it may be appreciated that the independence
of the institution of Ombudsman from any kind of bureaucratic control
is imperative.

TRANSPORT

The Chief Executive has been gracious to accord permission
to purchase two 1300cc cars, two 1000cc cars, and three 800cc
cars. These vehicles have been purchased along with one
Motorcycle each for Head Office and Regional Offices at Karachi
and Lahore. One 1300cc car for use of Federal Tax Ombudsman is
required at Karachi who is required to spend almost one third of a
month there for regular hearing of complaints and for attending
meetings. In fact it is necessary to create confidence in taxpayers
who wish the Federal Tax Ombudsman to grant them personal
hearings.

Though the Sindh government obliges by placing a car at his
disposal every time, now they have also shown their inability to
provide car on certain occasions. It does not behove the office of
the Federal Tax Ombudsman to be a constant burden on the
provincial exchequer and to count on the courtesies of their protocol
on regular basis. Besides the cars that they are generally able to
spare do not conform to his status.
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RULES AND REGULATIONS

The Regulations as envisaged under section 10(11) of the
Ordinance to regulate the procedure for the conduct of business or
the exercise of powers under the Ordinance have already been
framed. Rules to be prescribed for carrying out the purposes of the
Ordinance as well as the Service Rules for the staff to be appointed
under section 8 of the Ordinance are in the process of being framed.

ADMINISTRATIVE AND FINANCIAL DIFFICULTIES

Shortage of accommodation at the HQ office. Islamabad is
the main difficulty being faced by this Secretariat, Efforts were
being made for implementation to obtain further accommodation in
the light of the directive 3(3)DS(D-3)/2000 dated 14.12.2000.

SUMMING UP

The institution of Federal Tax Ombudsman during a short period
of its creation has made visible and significant impact on the tax
administration and the tax payers equally. It is now acknowledged
by persons dealing with this institution and independent observers
that injustice and grievances are redressed promptly. The Tax
employees are now taking the recommendations seriously and the
old tax culture seems to be on the wane. It takes time to correct
and clean institutionalized maladministration as it exists. Itis therefore
necessary that an institution like the Federal Tax Ombudsman
charged with the duty 1o redress grievances and injustices done
through maladministration of the Revenue Division. a Tax Employee
or functionaries administrating tax laws should have full support in
all respects. For a permanent impact it is essential that this office
should grow as an institution with its own independent building. Itis
proposed that land in a suitable area be allocated for construction
of self contained secretariat of the Federal Tax Ombudsman and
sanction of necessary funds may be accorded.
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Monthly Institution of Cases

Month Cases Registered Decided
JANUARY 75 3
FEBRUARY 186 35
MARCH 144 67
APRIL 115 52
MAY 217 118
JUNE 215 161
JULY 253 64
AUGUST 104 391
SEPTEMBER 89 151
OCTOBER 166 114
NOVEMBER 67 108
DECEMBER 151 75
Total 1782 1339

CASES REGISTERED & DECIDED
DURING THE YEAR
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Cases Decided In 2001

Sr.No. Description No. Of Cases Decided
1. Income Tax 955
2. Customs 168
3. Sales Tax & C.E. 112
4. Wealth Tax 14
5. No Jurisdiction 90
Total 1339
Cases Decided Statute Wise
112 14 90 B income Tax
168 B Customs
DOSales Tax & C.E.
955 OWealth Tax
B No Jurisdiction
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Annex-I11
DECIDED F 2001
Refund 145
Recommendation for Administrative & Functional
Improvements 107
Total Audit 27
Survey for Documentation of Economy 35
Random Ballot 72
No Maladministration 290
Golden Handshake 156
Recommended modification of Arbitrary Decisions 136
Subjudice 113
Rewards/Remuneration/Compensation 8
Informal Resolution of Disputes 6
Total 1339
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FTO addressing the Seminar jointly organized by Sialkot Tax Bar Association and
Sialkot Chamber of Commerce and Industry.
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Restructuring, rightsizing and downsizing of public sector banks.
financial institutions as well as the Ministries and Divisions of
Government, is underway in pursuance of state policy. Every
organization has formulated a scheme commonly known as Golden
Handshake Scheme commonly known as golden Handshake
Scheme under which compensation is allowed 1o the employees
who are retired/relieved from service prematurely. Under the
scheme, a compensation is awarded on the basis of certam formula.
The number of such organizations are increasing every day.

2. These employees are receiving certain sums paid in
terms of their service agreement and certain sums as compensation
for loss of employment due to premature termination of service
under such schemes.

3. Itisa well settled principle that In come Tax Law does
not tax the value of the source of income or the amount of capital
gain. It therefore. on principle, ought to apply equally to all and
every form of such transuction.

4. Accordingly, while the sums paid in terms of service
agreement on termination of employment are assessable to tax,
payments received for the surrender of rights acquired under a
service agreement and found to be in the nature of capital. would
be excluded from taxation as income.

ISLAMABAD- LAHORE - KARAGHL:

St Ereomprses Complen, SA Sonet tion Averug Bugawo 186A (M By i P
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5. However. under the Income Tax Ordinance, 1979, the
later sums too have been brought into the ambit of taxation through
a fiction of law vide sub-clause (i) clause (¢) of sub-section (2) of
section 16 of the Ordinance read with sub clause (a) of sub section
(2) of section 16.

6. Certain aspects of charging tax on such amounts of
compensation are subjudice before the Supreme Court of Pakistan.

7. It has been noted with interest that the Central Board of
Revenue appreciating the heavy incidence of tax on the affectees
had attempted to provide some relief in tax rate to be applied on the
amounts of compensation by issuing Circular No. 15 of 1997 dated
06-11-1997. The Circular. however, has been declared ultra vires
of the Income Tax Ordinance, 1979 by the High Courts following
the principles laid down by the Supreme Court of Pakistan in Central
Insurance Company and others vs Central Board of Revenue and
Others: 1993 SCMR 1232,

8. Theresult1s that heavy tax is being imposed. One example
is that in a case of compensation of Rs.38,00,000/-, an amount of
Rs.14.00.000/-has been levied as Income Tax.

9. The intention of the scheme is to enable the relieved/
retired employees to re-establish themselves in practical life so as
to support their families without and financial problems. This issue
is not only relevant from tax point of view but even socially and
morally.

10, Thus without prejudice to the chargeability of the amount
of compensation under the fiction of law supra and the proceeding
pending before the Supreme Court. the issue warrants a
compassionate view of the government in the Context of exigencies
of the state policy of down sizing/rightsizing, the transitory slump in
economy and the consequent large scale unemployment.

1. The situation under the circumstances warrants. if not
outright repeal of sub clause (1) of clause (¢) of sub section (2) of
section 16. at least a notification allowing the relief in tax rate
intended to be allowed through Circular 15 of 1997, Further, and
exemption from tax may be allowed on such compensation on the
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first Rs.50.000/-, or the limit as fixed in the next budget. multiphied
by the number of vears of service lost.

Sn/-
(Justice (R) Saleem Akhtar)
Federal Tax Ombudsman
June 9, 2001,



FTO in a meeting with Sialkot Chamber of Commerce and Industry.
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Annex-V

PERSPECTIVE

One of the major problems highlighted by the taxpayers. in
hundreds of complaints registered at the Federal Tax Ombudsman
Secretariat, has been that the tax paid. deducred or collected
Sfrom them is not credited to their account reguired 1o be
maintained in the circle where they were assessed. Whenever
they claim credit for tax paid in excess of their assessed or assessable
tax liability, they are invariably asked to file their own copies of paid
challans or certificates of deduction or collection required to be
issued w/s 51 to them by the withholding agents of CBR on proformas
prescribed under Rules 63, 64A, 64B. 64C, and 64D, of the Income
Tax Rules, 1982. The Federal Tax Ombudsman has found that the
_procedure required to be followed under the law is not in vogue:
collections are not being properly and regularly recorded in the circles
in Daily Collection Registers commonly called cashbooks.

2. He, therefore, recommended that the CBR must develop
a software that ensures posting of each rupee paid by and/or
deducted, and/or collected from an assessee at anv stage 1o
his individual accouni, When asked to explain the rax collection-
accounting procedure the CBR reported that the review of the
procedure was already under process in the Board and the whole
procedural system of the Income Tax Department was being
computerized. CBR further reported that Pakistan Revenue
Automation Limited (PRAL) had been directed to develop
comprehensive software by June 30, 2001.

3. Time was allowed till the promised date but by July the
CBR changed their stance and reported that they already had laid
down a comprehensive procedure under Circular No. 12 of 1996
dated 28.8.1996. It was claimed that it caters to the recommendations
of the Federal Tax Ombudsman and that the same had been
circulated among the Regions for strict adherence.
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4, Circular 12 of 1996 was perused care
found ”'?‘“ the Circular was too loosely worded 104
ACCOURIILE procedure: hence ineffective. Any amout
its strict adherence would not yield the desired results. 1t W
observed that it was more concerned with generdting figures of
t‘wem]] collection rather than the correct uccotTntiﬁE of tax Conccwfi
from individual assessees in various modes and posting it to thewr
respective accounts,

fully and it was
uahfy for an
1 of stress oD
as

q »
5. The Federal Tax Ombudsman. therefore: racommcnd.ed
.edure ensuring

that priority may be given to devise an accounting Proc

that it fulfilled the foregoing legal oblication, It implied that the
assessment YCCOTCUCoIleclio; account olh' cach assessee should t‘)c
manually/automatically/electronically credited with each rupee paid
by or collected from him. It further implied that €3 assesser
shall receive due credit for the entire amount Of 1% paid by o
collected from him in his assessment order without bothering b
or her to produce supporting evidence unless a spee ific discrepancy
was noted.

. i .~ that
6. The system required to be devised Wa% to ensure th

the reason for any missing credit would be quickly detectable and
the person/agency responsible for the lapse shall D€ identifiable-

7. Further recommendations, therefore- were issued 10
ensure that, till such time that a comprehensive alterna ;
was set up, the Revenue Division would ensure that 1ACs did
c.ond_uct inspection of Circles at regular intervals and repgned
specifically on the proper maintenance of Daily Collection Registers
in all respects. Reconciliation of reported figures of monthly
collection with the figures in daily collection register Was 10
verified. g

8. The (_1BR later reponed [ha! [hc pl an was ahundouﬂd m
the wake of proposed restructuring of tax administratiou tiTaL
will replace the present set up of Circle-based organi:mian with
the new function-based organization structiere as rccommend@d
by the Task Force on Tax Administration. HOWE ver
(Direct Taxes) CBR proposed to make a pres€h ration of whme:ver
system was developed by PRAL if so desired bY Federal T
Ombudsman.
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9. Since the time frame for implementation of the
restructuring programme was yel 1o be defined and the malady
diagnosed was likely to erode whatever credibility of the tax
administration was left among the vast majority of taxpayers. the
Federal Tax Ombudsman decided to take the presentation.
Accordingly Mr, Arshad Pervaiz, Director Research & Statistics,
CBR gave the presentation on 14" November 2001.

PRESENTATION BY DIRECTOR. R&S, CBR
SUBJECT

10.  Giving credit for tax deducted/collected under the
Income Tax Ordinance 1979 was the title of presentation given
by Mr.Arshed Perwaiz. The focus of presentation, therefore, was
mainly on the procedure for deduction/collection of tax at source
(with-holding tax) under various provisions of section 30 the Income
Tax Ordinance 1979 and giving credit thereof to respective taxpayers.
The Director highlighted the following points and procedural steps
in his presentation: -

i) That the withholding taxes were ad-hoc deductions
made at the point of accrual of income with subsequent
adjustment at the time of determining the final tax liability
of the concerned taxpayer.

ii) That this effective, convenient and economical method
of tax collection was introduced in Pakistan for the first
time in the late sixties. Since then there has been ever
growing reliance on this regime as a major source on
Income Tax collection and expansion of tax base. While
tax was being withheld on seven sources of assessee’s
receipts in 1979 it is now being withheld on following 20
sources of receipts and payments:

ITHHOLDI TAXES

Sr.No  SECTIONS TYPE OF PAYMENTS/TRANSACTIONS
. 3001 Salary and perquisites
2. 502y Interest on Securities
3.0 30(2A0 Interest/Profil by banks and financial institutions



66

Sr.No  SECTIONS TYPE OF PAYMENTS/TRANSACTIONS
4 50028) Banking transactions/cash deposit receiprs. ravelers'cheques.
5 S50(3) General payment 1o non-residenis
6 SOI3A) Payment 10 non-restdemts for tecnmical services
7 S0(4) Payments for contracts/supply of goods/services rendered
b3 SO(4A) Brokerage & commission
9 SO005) Import of goods
10 S0(5A) Exports Proceeds. Indenting Commission,
It SO(5-AA) Supply of goads to an exporter on back to back mland L/C

12 SOe5AAB)  Exports by mndustnial undertakings in Export Processing Zones.
13 5006 Public maotor vehicles

14 SOGA) Dividends

I3 SUTB) Rent for house property

16 SO(7C) Prizes Oor winnings

17 SM(7D) Profit or iterest on bonds. certitivates and other instruments
18 SO(TE) Electricity bills of commeraial and industrial consumers

19, SO(7F) Telephone bills and prepaid cards

20 S0(7TH) Commission/discount of petrol pump operators

iii) That CBR. since 1982, had issued eleven Circulars laying
down the procedure for regulating the withholding taxes.
The number of Circulars was an indication of the on-
going efforts to improve the procedure. Circular 12 of
1996 was the latest in the series.

iv) That the process started with deduction of tax and its
deposit in the Government Treasury by the withholding
agencies and culminated in giving its credit to respective
taxpayers in the /7-30-Assessment Form by the
assessing officer. The process of recording collection
and giving credit of tax withheld consisted of two stages.
The first stage was the process at the Data Processing
Centre (DPC) of the Income Tax Department and the
second stage was the process at the field formations.
These processes were displayed through a flow chart
showing the trail followed by a ax challan. (Annexure
A

v) That the whole collection process started with the

assessee or the withholding agenr depositing the tax
through treasury challans in State Bank or National
Bank of Pakistan. The banks prepared scrolls of
challans and sent to the respective Data Processing
Centres (DPC) in Income Tax Offices.



 FEDRAL TAX OMBUDSMAN
LT, - MEETS THE TAX PAYERS of
B TaxForum |

Hon'able FTO with other representatives in a seminar on “FTO meets Tax Payers” organized by
Tax Forum, Lahore.
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That the first step in challan processing was the receipt
of batches of challans (in duplicate) and Bank Scrolls
in the Totaling Section of the Treasury Branch of the
DPC / DPU from the State Bank and National Bank.
Each challan in a batch was counted and the amount
was totaled and verified with the amount mentioned in
the scroll.

That the verified challans were then sent to the Coding
Section where zone codes and pavments classification
codes were checked. Each challan was stamped with a
unique serialized Treasury Voucher Number for future
reference / verification. Batches of one hundred treasury
challans each were prepared and passed on 1o the Entry
Section where all the information given in the challan
was fed into the main computer. The computer
thereafter generated Edir Lists of each batch that was
signed by Entry Supervisor and sent 1o the Editing
Section.

That thee Editing Section checked the lists and verifies
the entries with each challan in detail in order to detect
and correct the errors if any found in the lists that were
then sent to Sorting/ Dispatch Section where challans
were identified and sorted /arrunged on Zonal basis and
forwarded to respective Zones.

That the unidentified challans were separated and kept
in a suspense accownt in the DPC for establishing their
proper identity. In case such challans remained
unidentified they were sent to the Zone designated by
the Regional Commissioner.

That such unidentified challans were of two types:

a. Delicient treasury challan of combined
deposits of multiple assessees: A single
treasury challan on which the aggregate sum of
tax withheld by the withholding agent from
pavments made to various persons was deposited.
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However. except the names of such persons on
the back of the challan, neither their addresses nor
their National Tax Numbers (NTN) were
recorded. Such persons might be belonging to
several zones spread all over Pakistan.

b. Deficient treasury challan of single assessee:
This was a challan on which tax was deposited by
or on behalf of single assessee with deficient
information.

xi) That the identified challans received in the Zonal CIT
office were again totaled in the Treasury Branch and
Range wise/ Circle wise sorting of such challans was
done for delivery 1o respective circles having jurisdiction
over the taxpayer. The Circle entered the challans in its
Daily Collection Register in the columns meant for
sections under which the payments were made. Credit
of the amount of tax posted in the Daily Collection
Register was given to the taxpayer on L'T.30-Assessment
Form on finalization of assessment.

I1. The Director R&S. CBR further stated that in order 1o
improve the process and to overcome its deficiencies following
remedial measures were under consideration:

a. Development of software to simplify the verification
process of multiple assessee challans,

b. Restructuring of CBR and its field offices.

¢.  Seeking coordination of computerized Public sector
organizations to provide diskettes containing withholding
tax data to the Income Tax Department.

d. PRAL was collaborating in a project with National Bank
of Pakistan, State Bank of Pakistan, AGPR and CBR in
devising a fully computerized system for instant
identification of taxpayers in order to give timely credit
for taxes paid.
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OBSERVATIONS

12.  The presentation reveals that the system does not suffer
from any basic flaw. The fault, mainly, lies in the performance of
stakeholders i.e. the assessee, the withholding agent and the tax
collector on following counts:

a. The faillure of the assessee:

in filling up all the relevant entries of the treasury
challan while depositing one’s own tax ;

in furnishing ones NTN and business address to
the withholding agency.

b. The failure of the withholding agency in fulfilling their
statutory obligation:

to obtain NTN and business address of the payees
on whose account the tax is withheld and deposited;

1o file the statements of tax withholding regularly
as well as properly as prescribed under relevant
rules framed in pursuance of relevant provisions
of law ( not being mentioned here for the sake of
brevity) and

to issue certificates of deduction of tax to the
payees regularly and promptly as required under
Rules 63, 64A, 648, 64C and 64D of Income Tax
Rules, 1982 framed in pursuance of the provisions
of section 51 of the Income Tax Ordinance,1979.

c. The failure of the tax collector;

in making it obligatory upon their bankers not to
accept payments on improperly filled treasury
challan:

in enforcing the relevant law and the rules upon
their withholding agency by invoking available
monitoring and punitive provisions of law;
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in carrying out their procedural obligations diligently
at various levels of processing, posting and placing
of treasury challans on assessee’s record.

RECOMMENDATIONS

13.  While the Federal Tax Ombudsman recommends strict
observance of relevant provisions of the rules of law as well as
procedure. identified supra. on the part of all the stakeholders. his
observations on certain other aspects of the presentation are
recorded hereunder:

A. IMPROVEMENT IN SOFTWARE

a.

Tas ir ti

The main computer may be so programmed that
when all the information given in a multiple
assessee challan is fed it should generate as many
separate challans as the number of multiple
assessees appearing in the combined challan.

IL. not only, will enable the system to transmil the
collection from such assessees 1o the respective
Zones (anywhere in Pakistan) and Circles where
they are assessed but 10 make separate entries of
such collection in the Daily Collection Register
as well as to place the copies on the record of
such assessees. The serialized Treasury Voucher
Number of the Combined (mother) challan may
be entered on the separate (assesseewise) challans
generated there from Subsequent steps may be
adapted accordingly.

ask at Sortin ispatch Sectlion

The Sorting Section, instead of sending the
unidentifiable multiple assessee combined
challans 10 the Suspense Accouwnt, should refer
such challans to the circles holding jurisdiction
over the case of withholding agency for its cross



'BIOYBT I S18A8B4 XBL Si88W (O, UO JBULBS Ul 8aUsipny




71

verification from the prescribed periodical
staterment of tax withheld filed by such agency. In
case the agency has not filed the statement or the
staterment filed by it is also deficient in required
information, penal provisions of law may be invoked
to obtain the required information.

There would be some cases where it may not be
possible for the withholding agency to trace the
payees whose address and NTN is missing and
who have not collected their own certificates of
tax withheld as prescribed under the rules. Since
such collections cannot be communicated to the
respective circles these may be sent to suspense
account. Assessees claiming credit for such
collections shall be obliged to get them verified from
the suspense account of the concerned DPC /
DPU.

After identification of assessees mentioned therein
such combined challans may be referred back to
Entry Section for generating proper separate
(assessecwise) challans as recommended supra.
Subsequent steps may be taken in accordance with
the planned procedure.

The deficient single assessee challans only shall
be sent to suspense aceownt in DPC / DPU and
the assessing officer will be justified in requiring
the assessee claiming credit of tax paid on such
challan to get it venified fromthe suspense account
of the concerned DPC / DPU.

The credit of collection of balance in suspense
account as on June 30 should not be allowed to a
Zone: instead. the Region or Zone where the
respective DPC or DPU falls shall take the credit.
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Ancillary measures

a.

Review of IT 31 (Rev) [B]

The proforma of treasury challan for depositing
tax deducted from multiple assessees called Tax
Pavment Receipt IT 31 (Rev) [B] needs addition
of a column for Natonal Identity Card number.
[t is imperative in view of the fact that the
centralized system of issuance of NTN is still
cumbersome for a large number of persons
conducting business transactions without obtaining
NTN.

Issuance of National Tax Number

[t is time that instead of considering the NTN to be
a privilege bestowed upon un applicant; it should
be issued as a tax promotion device. It will go a
long way inreductions of unidentifiable collections.

Wrong perception about Certificates

prescribed under Rules 63, 64A, 64B. 64C,
and 64D of the Income Tax Rules

The perception of Mr. Arshad Parwaiz, Director
DR&S, CBR that the certificates under the rules
supra are required to be filed by the assessees along
with their returns of income / statements u/s [143B
etc. to verify the claims for allowing credit on
account of tax deducted / collected and deposited
on their behalf is contrary to law. There is no
provision in the Income Tax Ordinance and in the
rules framed thereunder requiring an assessee 10
file such certificates along with the return of income
or statement u/s 143B.

The process of recording and allowing credit of
collections as presented before the Federal Tax
Ombudsman totally negates the perception. These
certificates are for assessee’s own record.
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Assessing officer requiring assessees lo produce
such certificates must prove that his record is
correct and that the treasury challan in respect of
the deposit of tax for which credit has been claimed
by an assessee has not been received in the circle.

He may then ask such assessee to produce
evidence in support of the claim. When evidence
in the shape of certificate issued in respect of tax
withheld and deposited by the withholding agent is
produced by the assessee it should be properly
recorded on the order-sheet and verification/search
proceedings should be undertaken by the DCIT
forthwith to be concluded within a reasonable time.
Neither assessee’s copies of certificates should be
retained nor photocopies at his cost should be asked
for. The assessee should not be asked to go about
tracing the deposit.

Verification/ search proceedings to be initiated by
the DCIT should culminate either in tracing the
missing deposit or tracking down the withholding
agency that may have defaulted in depositing the
tax and issued false certificate. Such tax along with
additional tax due u/s 86 should be recovered from
the defaulter and prosecution proceedings must be
initiated against such withholding agent.

Credit for the claim should be allowed to assessee
in either case forthwith.

The only other possibility can be a false or forged
claim by the assessee for which such assessce
must be prosecuted.

However in case the deposit is found misdirected
or misplaced the official responsible for it should
be identified and action should be taken against
him under Efficiency and Disciplinary Rules.
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d. Publicity programme

Withholding Agents Education Programmes
may be launched through printand electronic media
to ensure withholding of tax at prescribed rates.
depositing it through properly filled up IT 31(Rev)
[B] Form. filing prescribed monthly/annual
statements regularly and properly and issuing
certificates prescribed under the rules to all payees
mentioning complete particulars,

Taxpayers may also be addressed to ensure that
withholding agents record their complete name.
address, and NTN number in the treasury challans
as well as in prescribed monthly statements and
give them prescribed certificates in respect of
amount of tax deducted.

CONCLUSIONS

The shortcomings in the procedural system. a few obstucles
in fulfillment of its requirements and the poor human resource
impeding its smooth operation call for immediate remedial measures
to be taken by the Revenue Division.

The deficiencies in software identified in Para 13.A.a. can be
tackled by PRAL in few hours.

The procedural remedies recommended in Para 13.A.b. B.b.c
and d call for appropriate procedural instructions to be followed
down the line in letter and spirit.

Recommendation in Para 13.B.a can be implemented while
indenting further IT 31 (Rev) [B] Forms.
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Annex-V-A

Position Regarding Disciplinary Action (2001)

Summary
Sr.No Topics Total Cases
1 Stoppage of promotion 1
2 stoppage of Increment 1
3 Report un Satisfactory 1
4 Demotion to Low grade 2
5 Transfer 3
6 Censure 5
7 Charge Sheet 19
8 Absolved 2
) Suspension 1
Total 35
Position Regarding Disciplinary
Action (2001) BSoppageof
promotion
H stoppage of
ncrement
(O Report un
Satisfactory
[ Demotion to Low
grade
M Transfer
@ Censure

B Charge Sheet
£ Absolved

M Suspension
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Annex-VI

Statement of Budget Estimate Sanctioned for the vear 2001-2002
Main olTice, Islamabad, Regional Offices at Karachi and Lahore

Ohject Classification Islamabad Karachi  Lahore Total
00000

Esrabliviiment Churge 14,041,000 28,42 000 19,980,000 E.EE].000
Hoonn

Pure s af Duvable Gromdy 1 200004 1 100000 1100000 3400000
40000

Repair and Mantenanee of 140,000 0,000 35,000 250,000

Duralile Goods and warks

0000

f HHHHH.’,IJHC'\ l'-!”d Sl’n'“ €©n

60000

Transfer Payment

20000
Mucollaneaws Expenditure

Tutal:

19835000

INFIERITII

300,000

33,836,000

50.35.000

40.000

250,000

93.25.00u

4038000

40,000

50,000

80.81.000

973, 10600

180,000

00000

3.24.2000
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BEFORE FEDERAL TAX OMBUDSMAN

ot ke e sk sk o o s sk ek

COMPLAINT NO. 454 OF 2001
Association of Builders &
Developers (ABAD)

ST-1/D. Block 16.
Gulistan-e-Jauher, Karachi.

COMPLAINT NO. 450 OF 2001
Dr. Muhammad Tarig Aziz

COMPLAINT NO. 452 OF 2001
Dr. Ligat Ali Kusar

COMPLAINT NO. 495 OF 2001
Dr Muhammad Akhtar Ali

COMPLAINT NO.502 OF 2001
Dr, Fateh Muhammad

COMPLAINTS NO. 537 TO 581 AND
603 TO 610 OF 2001
Amjad Ali and others

COMPLAINTS NO. 651 TO 662 OF 2001

Miraz Din and others

COMPLAINT NO. 690-L_OF 2001
Muhammad A li

COMPLAINT NO. 691-1. OF 2001
Yousaf Ali

...Complainants

Against
Cenrtral Board of Revenue

Regional Commissioner of
Income Tax (Southern Region).
Karachi.

Regional Commissioner of
Income Tax (Corporate Region).
Karachi.
...Respondents
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DECISTONIFINDINGS

Mis. Mohamimad Athar Saced. Ashral Hashmi.
Ehsanul Haq and Masood Ishag. advocate 1or the
ceamplatants

Mr Sardar Aminullab. Special Assistant o Chairman
CBR tor the respondents,

This complaing and similar other complaints on the same facts
challenging the legality of selection of their case for detailed audit
will be disposed of by this decision/ recommendation.

2. The Complainants in Complaint No. 45472001 are a
company limited by guarantee holding licence granted under the
Trade Ordinance 1961 by the Ministry of Commerce, Government
of Pakistan. All its members are income tux payers enrolled on the
National Tax Register and are regularly filing their returns of income
and paying tax thereon. For the Assessment Year 2000-2001 the
members of the complainanms submited return under the Sell
Assessment Scheme 2000, Under the Scheme 20% of the returns
filed could be selected through random computer ballot of total audit.
Some of the members of the complainants were selected for total
audit. 1t has been alleged that the sclection of cases for total audit
has been made on parametric basis. Out of 850 builders who are
cither the members of Complainants or their sister concern almost
350 have been selected for total audit. It has been pleaded that the
meome tax payers who did not file requisite documents with the
return theugh ehigible toavail Self Assessment Scheme and ought
to have been excluded were included in the ballot. The ballar was
not randoni and. therefore, illegal. They have prayed tor cancellation
of the balloting for selection of cases for ttal audit held on 28-02-
2001 and direction w be issued 10 hold [resh ballot strictly in
accordance with the Self Assessment Scheme 2000,

3. The Regional Commissioner Income Tax. Karachi filed
reply pleading that the selection of cases was within the prescribed
limits as envisaged under the scheme. It has been submitted that
CBR Circular No. 21 of 2000 which declured the Self Assessment
Scheme was amended by Circular No. 26 of 2000 substituting new
para 0 whereby from amongst the return liled under the Self
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Assessment Scheme other than those where only salary income or
only propenty income is declared 20% can be selected for total
audit through computer random ballol. Moreover. the Regional
Compmussioner Income Tax could also select any number of cases
over and above the figure of 207, The Board selected 33874 cuses
which makes only 8% of the total number of 206443 Self
Assessment Scheme cases fed into the computer. There 1s no
deviation from the provisions of the Circular, It has been denied
that the returns which did not qualify due w failure o flle/provide
requisite documents were included in the ballot to enhance the
number of cases. There were cases where either detatls were not
vet requisitioned or where details were requisitioned but time limit
for compliance had not yet expired. In these cases subsequently
details were filed by the due date. It has been pleaded that selection
for ballot was made on the basis of overall number of Sell
Assessment Scheme cases. The programme was designed by
PRAL, In all other cases selection for total audit has been challenged
on the same grounds.

4. M/s Mohammad Athar Saeed. Ashraf Hashmi. Ehsanul
Haq and Masood Ishag have been heard for the complainants. Mr.
Mohammad Athar Saced. the learned Counsel for the complainants
in Complaint No.454/200] contended that selection of cases for
total audit was not on random basis but it was through parametric
balloting. Mr. Sardar Aminullah, the learned representative of the
department submitted that CBR selected cases for total audit on
basis of a formula. This formula was fed to the computer as in the
past, According to him the formula is secret and cannot be disclosed
to the complaimants. However, he offered to disclose the secret
formula only 1o the Federal Tax Ombudsman in Chambers and in
complete secrecy. [n view of this statement 1t was not necessary 1o
ask him 1o disclose the formula. However, if necessity arises for
disclosure the department will be asked to disclose in Chambers. In
the light of the statement of the learned representative of the
depurtment it is to be considered whether a computer balloting
conducted on the basis of a formula fed to it can be termed as
random balloting.

5. Mr. Sardar Aminullah the leamed representative of the
department contended that the selection of computer 1s random
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and all returns which qualified for Self Assessment Scheme were
fed excluding those returns which did not qualify. He, however.
admitted that there was a formula namely parametric formula which
was fed for selection of assessee for total audit. The learned
representative for the department justified the procedure followed
and termed it as random balloting because the computer selection
was random from amongst the returns wnich were fed under a
certain formula, The object of the Self Assessment Scheme was to
attract taxpayers to file returns voluntarily in a simple manner which
offered facility and freedom from technicalities and complications
attached to the submission of the return. It also facilitated the task
of the tax employees in carrying out assessment exercise. As
observed in Chappal Builders Vs ITO and another (1990 PTD 62)
the Self Assessment Scheme is calculated 10 benefit assesses and
to simplify procedure thereby reducing avoidable burden from the
assessing authorities. However. it was fell necessary to check the
returns to detect cases of false declarations and also to maintain
control and surveillance on the declarations made by the assessees.
For this purpose a system was devised to make such scrutiny
transparent and confidence inspiring. This system should be such
which does not involve human discretion and interference and does
not provide a ground to allege malafide on the part of the Government
officials. For these reasons in the Self Assessment Scheme the
selection of cases for total audit was left to computer balloting. In
the past schemes for computer balloting. computer was fed with a
certain formula fixing predetermined criterias. They may be income-
wise, profit wise or business-wise. [t also included cases where the
relationship between gross receipts and profits was on a minimum
side. The department had devised a method by which probability of
selection of high income assessee and netting of potential tax evaders
had been ensured. practice remained in vogue for almost 2 decades
when for the first time the Self Assessment Scheme 2000-2001
provided that the cases for total audit may be selected by “computer
random ballot™. This is for the first time random ballot was introduced
and it was held out to the public that 15% which was amended 10
20% of the returns filed may be selected for total audit by computer
random ballot. Such balloting was provided 10 give more transparency
and freedom so that assessees may take 20% chance of being
selected for total audit. For many assessees this may have been a
deciding factor to opt for Self Assessment Scheme. Such a system
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of balloting was introduced to give impartiality to the functioning of
the Scheme and create confidence and trust in the Revenue
Department.

6. Ttisan admitted position that in selecting the cases for
total audit the department as adopted a formula which was fed to
the computer and all the cases for total audit were selected on the
basis of that formula. The learned representative of the department
has vehemently contended that such practice was adopted in the
past but no one had objected to it. It is pertinent to note that para 6
of the Self Assessment Scheme 2000 providing for selection of
assessees for total audit is different from the earlier schemes because
it does not provide for computer balloting as in the past schemes
but provides for computer random balloting for which no formula
has been prescribed in the scheme 2000. A comparative study of
Self Assessment Scheme reveals that para 3 of Self Assessment
Scheme 1987 for Assessment Year 1987-88 provided that from
amongst the qualifying returns some cases percentage of which
may vary within a trade or income group from circle to circle shall
be selected for total audit on the basis of random sample through
the computer under the supervision of CBR. For this random balloting
the scheme had laid down a formula according to which selection
was 1o be made. However, the subsequent schemes provided for
selection of cases for total audit through computer ballot from
amongst the retumns qualifying for Self Assessment Scheme. The
scheme 2000-2001 is distinguishable from scheme of 1987 as unlike
the later scheme. the former did not provide any formula or criteria
for computer random selection. Therefore, the past practice and
the silence of the assessees during previous year cannot be precedent
or justification for adopting the same or similar method of balloting.
It has been argued that selection for total audit of the returns is
intended to protect the imterest of the revenue and in selection of
cases no departmental officer has discretion to select any case and
thus impartiality is completely ensured. Surely these are the criteria
for selecting cases through computer ballot. One cannot dispute
the wisdom demonstrate in the past. In the present case the Scheme
itself so far balloting for total audit is concemed is distinguishable
from the past schemes. It is. therefore, to be considered whether
the formulated system fed to the computer as in the past can pass
the test of random balloting, The introduction of the word “Random”™
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i para 6la) of the Selfl Assessment Scheme 2000 is not without
any purpose otherwise such departure from the past schemes would
not have been made. Full effect is 10 be given 1o each word and the
same cannot be discarded or left as redundant. It is a cardinal
principle of interpretation of fiscal statute that meaning and effect
should be given to cach and every word and if there is any doubt or
ambiguity then out of the possible interpretations one which is favour
1o the subject should be adopted. Before considering the meaning
and effect of the word Randomtis pointed out that the complainants
have relied upon the press reports of Business Recorder dated 1
Murch. 2001 in which inter alia it was reported that a tax official
stared that unlike the Random Ballots carried out in previous years
which were just like a draw. the random balloting this year was
gross profit (G.P) as mentioned by the assessees in their tax retums.
The names of those with drastic cuts in G.P; rates as compared 10
the last year were included in the ballot. Dawn dated 11" March
2001 reported the protest made by tax experts and consultants that
the random balloting held by the Department for detailed audit was
not transparent. It was further reported that “though the department
has been claiming that those cases were put for computer balloting
who had declared very low or lesser gross profit than the last year.
But the tax experts say that the balloting was targeted and was
trade-wise selective™. The complainants have also referred to “policy
guide-lines for assessment in total audit cases™ issued by the CBR
to the Regional Commissioner of Income Tax dated  14-03-2001 in
which it has inter alia been stated as follows:-

“The abolition of immunity/whitener schemes in
conjunction with para-metnic selection aiming at
identification of cases of suppressed income has shown
good result cases involving substantial potential for
revenue stand selected.”

7. From theses reference it is crystal clear that there has
been protest and general resentment amongst the assessee against
the adminedly formulated and doctrinated computer balloting.

8. The entire controversy revolves round the term
“random.” This term has not been defined in the Scheme. or the
Income Tax Ordinance. In the absence of any definition provided
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oy the Statute. the literal meaning is applied. The meaning of the
word "Rundom™ is as follows:-

World Baok Dictiorary

By chance.with no plan. method or purpose casual,
haphazard. made, done. happening or coming by
¢hance or accident, absence of any direction or
purpose or plan.

Words and Phrases
Permanent Edinon

In its popular sense means done at haphazard or
without any settled aim. purpose or direction. left
to chance or casual or haphazard.

Balleptine's Law Dictionary

Without any settled aim. purpose or direction left
to chance. casual or haphazard.

Legal Thesaurus
Regular Ed.

Accidental aimless, blind. casual. chance, done
without reason. immethodical. purposeless
unpremeditated.

BBC' English Dictionary

Something done in a random way is done without
adefinite plan or pattern, Anything intended, planed.
designed purposeful is not random.

Chamber's

200" Century Dictionary

Uncontrolled or unguarded state. haphazard
accidental. aimless. blind, casual. unpremeditated
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Diternational Thesaurus

Orderless. haphazard, unarranged. unguarded.
systemless. formless, indeterminate, undestined,
purposeless., aimless, undirected.

9. From the above meanings of the word Random it is
universally accepted that this word conveys and connotes a state
of chance and uncertainty. An act will be random if is done without
any planning. method or purpose. Itis haphazard. not doctrinated or
premeditated and without any settled aims, purpose or direction. In
US Vs Montgomery 561 Fed 875 for Fourth Amendment purposes
police stops of moving vehicles are not random simply because
they are left to officers discretion. Leaving such stops to police
discretion gives rise to possibility that assertedly random stops will
be used to harass where reasonable grounds for suspicion do not
exist. Random selection means that selection be made in such a
manner which was not known or could not be predicted with
centainty by any person. It is done without a definite plan and pattern.
To further illustrate the word Random comparatively one can look
10 its opposite meaning which means intentional. planned, designed
and purposeful. Any random act is illustrated in terms of coin flipping
process which is attributed to independence and non determination.
The process of flipping the coin is not influenced by prior flip and no
one can say with certainty whether a head or tail will occur on a
flip. In such an event there is a probability of 50% chances of
winning or loosing. Random selection protects against selective bias,
eliminates human discretion, avoids preplanning and is confidence
inspiring. In his book Basic Statistics for the Health Science Jan.
W. Kuma writes that the best way to limit bias is to use random
sampling technique that’is simple to apply. We use a means of
randomisation such as a random number table to ensure that each
individual in the population has an equal chance of being selected.™
Applying the above principles to the formulated computer selection
carried out by the department the same cannot be termed as random
selection.

10.  To justify the balloting the learned representative stated
that selection should be on the basis of formula aiming at generating
revenue. The selection of small income assessees tarnishes the
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image of the Government. The view expressed is practically true
but such action should have the backing of law. The self Assessment
Scheme seems to be alive of this situation. Para 4 of Scheme 2000
enumerates [0 categories of returns which are not eligible for the
Self Assessment Scheme. It inter alia includes all cases where loss
has been declared and where there is evidence of concealment of
income, Besides this paragraph 2 prescribes six conditions for the
application of the scheme. This sows that the Scheme has taken
care of the grey arcas and provided protective measures to check
tax evaders from taking advantage of the scheme. It also provides
measures for detecting potential tax evaders. After completing the
sifting process paragraph 6 provides for total audit on random basis
which should be free from trappings. formulas, predetermination
and humuan discretion as discussed above. In conducting computer
random ballot the de partment is allowed 1o act to the extent provided
by the scheme and in the manner required by it. Any deviation from
the specified manner and method will nullify the entire act. Para 6
(b) provides another salety valve by authorising the Commissioners
of Income Tax with the approval of Regional Commissioner of
Income Tax concerned to select returns filed under the scheme for
total audit. In this process the Commissioner has the authority to
apply any formula or condition for selecting the returns for total
audit. In view of these provisions available to check evasion.
concealment and misdeclaration the department’s contention that
there will be great loss to revenue is not tenable, The department
has devised a formula which had the concurrence of all the
concerned authorities, the Commissioner acted accordingly and
supplied list of assessees to PRAL which carried out the computer
balloting according 1o the formula fed to it In the circumstances it
will be open for the department to deal with the returns selected for
total audit under paragraph 6 (b) of the Scheme. While considering
the case in depth I have taken note of para 6(b) that the "CBR may
issue guide lines and directions in this regard™ 1.¢. cases selected by
the Regional Commissioner for total audit. Such power 1o issue
guidelines and direction are limited to cases selected by the
Commissioner. It has no relevance and connection with para 6la)
which provides for computer random selection.  Guidelines and
directions are issued to fucilitate the smooth working of the scheme.
They cannot override negate or nullify the scheme uself.
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11, After the arguments were heard the senicr officers of
the department discussed the case with the Federal Tax Ombudsman
till the end of last month. As no new facts or law point were stated
1 did not feel necessary to issue notice to the complainants for
further hearing. After I had completed my decision/findings, a fax
letter no. C-No-4 164 Insp/2001 dated 31/5/200] was received from
Mr. Vakil Ahmed. Member Tax Policy. CBR which reads as follows:-

“The Registrar.

Federal Tax Ombudsman Secretariat.
State Enterprises Building.

3-A. Constitution Avenue,

Istamabad.

Subject: COMPLAINT NO. 495 & 502 OF 2001-

ADDITIONAL SUBMISSIONS.

In continuation of the comments submitted by the CBR
and oral submissions at the time of hearing the following is
brought to the Kind notice of the Honourable Federal Tax
Ombudsman;

“The provisions of Article 9(2) are stipulated as under:

(2) The Federal Tax Ombudsman shallnot have the jurisdiction
10 investigale or inquire into matters. which:

(ay  are subjudice before a Court of competent jurisdiction
or tribunal or board or authority on the date of the receipt of
complaini. reference or motion by him.

2. A bare reading of the above provision implicily esstops
the Honourable Federal Tax Ombudsman from investigation/
enquiring into matters which are pending for adjudication
before a coun of competent jurisdiction. The CBRisin receipt
of numerous notices from Lahore High Coun, Lahore Bench
as well as Bahawalpur Bench on the issue of selection of
cases for wial audit. It is submitted that the grievances as
well as praver in all such writ petitions is the same as before
tlus honourable Secretariat ie. non-adherence 1o policy and
seching cancellation of the selection. Article 915 ousting the
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jurisdiction to investigate and enquire into the matters, which
are pending betore a court of competent jurisdiction. It is
respectfully submitted thatthis Article would be applicable in
all such matters till issuance of Findings by Honourable Federal
Tax Ombudsman.

3. Inview of the above submission it is respectfully prayed
that the subject complaints may please be filed in view of the
bar of jurisdiction as explained above and the complainams
advised to either join the pending writs or wait for their
outcome.

4. The undersigned may Kindly be afforded opportunity of
hearing as well.

Sd/-
(Vakil Ahmad Khan)
Member (Tax Policy)™

[2. Itis pertinent to note that the complaint No. 454/2001
which is the leading case was filed on [4/4/2001 and department’s
reply dated 2842001 was forwarded by CBR by letter dated 30/4/
2001, Complaint No. 495-2001 and 502/2001 were filed on 17/4/
2001 and 25/4/2001 respectively. Reply in both these cases filed by
Secretary Inspection CBR are dated 12/3/2001. In none of these
replies the department has pointed out that any proceeding is pending
und the matter is subjudice before any court, wibunal or authority.
Even in arguments and discussion which prolonged upto 30th My
2001 this was not pointed out. This is for the first time that it has
been pointed out that numerous notices Irom Lahore High Count
bave been received by the CBR on the issue of selection of cases
for total audit, Tn this regard reference has been made to section 9
fnot Article %21} of the Establishment of the Office of the Federal
Tax Ombudsman Ordinance. 2000 (heremalter referred 1o us the
Ordinance). The jurisdiction is barred in respect of matters which
are subjudice before the court. tribunal. Board or authority on the
date of receipt of a complaint. reference or motion by the Federal
Tax Ombudsman. It is therefore necessary 1o first show that the
petitions have heen filed by the complainants and were pending on
the of recetpt ol the complaint by the Federal Tax Ombudsnian.
The department has not furnished particulars of any case and date
of Tilmz pettion i respedt of the matters which are alleged 10 be
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subjudice before the High Court. Prime facie. as till the date
arguments were heard such plea was not raised, leads to the
presumption that the petition referred may have been filed after the
date of receipt of complaint by the Federal Tax Ombudsman. It
would have been proper for the department to have given specific
details of the cases including the date of presentation of the petition
and also whether any of the complainants have filed petition in the
High Court, In the absence of these particulars necessary to attract
the provisions of section 9 (2) of the Ordinance. the objections are
rejected. The matter has been heard so much and the belated
objection raised is so clear that I do not feel it necessary 1o allow
another chance to the department’s representative to reargue the
case,

13, The learned counsel for the complainant have contended
that incomplete returns which were not eligible were included in
the computer balloting and as such the entire process was illegal.
The department has explained that the list referred by the
complainants was preliminary compliance had been made before
the balloting. They however submitted that it 1s possible that due to
clerical mistake some incomplete returns may have been fed to the
computer. There are some such returns which have been selected
tor total audi. 1 do not consider this small mistake goes 1o the root
of the matter or is likely to upset the result of the balloting.

14, In the light of the above discussion recommended as
follows:

i.  The balloting for selection of returns filed under the self
Assessment Scheme 2000-2001 for total audit was not
through a computer random ballot and therefore not
according to para ¢ (a) of the Self Assessment Scheme.

i In all matters selected by computer ballot in which
assessment has been completed assessed tax has been
paid without any objection by the assessee in respect of
manner of balloting shall not be affected by the
recommendations and findings. However. the assessee
will have the right to challenge assessment in proper
forum as provided by law,
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iii.  Itis left to the option of the department to proceed with
total audit under para 6 (b) of the Scheme in respect of
return selected through random balloting if they deem fit
1o do so.

iv.  Asthe selection of cases for total audit is not mandatory
the department may or may not enter into a fresh exercise
for selection through computer random ballot under para
O (a) of the Scheme.

(Justice (R) Saleem Akhtar)
Federal Tax Ombudsman
Karachi

24 June., 2001
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BEFORE MR. JUSTICE ® SALEEM AKHTAR
FEDERAL TAX OMBUDSMAN

COMPLAINT NO.895/2001

M/s. Wagas Jewellers,
Souri Gali,
Sahiwal. Complainant

Against
Deputy Commissioner of
Income Tax/Wealth Tax.
Circle 02, Canal Colony. Sahiwal.

Inspecting Additional Commissioner of
Income Tax/Wealth Tax, Saliwal Range.
Canal Colony. Sihiwal.

Commissioner of Income Tax/Wealth Tax,
Sahiwal Zone. Canal Colony. Sahiwal.

Regional Commissioner of Income Tax/Wealth Tax.
Sher Shah Road. Multan.

Chairman. Central Board of Revenue.
Constitution Avenue. [slamabad.

Respondents

DECISION/
FINDINGS

M/s. Muhammad Ashraf Hashmi, Masood Ishag, Kh. Riaz
Hussain, Sh.Nisar Ahmad. Siddig Ahmad Ch.. Muhammad

Shahid Abbas & Ch. Hafeczullah, Advocates.
Mr. Anwar-ul-Hag. Complainant.

M/s. Vakil Ahmad Khan, Member,  Muhammad Jehangir
Khan. Chiel (I&A) and Saeed Igbal. Secretary (T.O.)

CBR.

This decision/recommendation will dispose of all the compiaints

listed in Annexure-A. uas common questions of law and facts are
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involved therein. In all the cases the complainants have challenged
the selection of their cases for total audit under Para 6(b) of Board's
Circular No.21 of 2000, as substituted by paragraph 4 of Board’s
Circular No.26 of 2000. The complainants had filed their return
under Self Assessment Scheme for the assessment vear 2000-2001,
The depaniment selected their cases for total audit under Para 6ia)
through ballot. which was challenged by the assessees. The main
grievance was that the ballot was not a random ballot but parametric
one. The complaints were decided  on 2-0-2001 in the following
manner:-

i) The balloting for selection of returns filed under the Self
Assessment Scheme 2000-2001 for total audit was not
through a computer random bhallot and therefore not
according 1o Para 6(a) of the Self Assessment Scheme.

i) In all matters selected by computer ballot in which
assessment has been completed and assessed tax has
been paid without any objection by the assessee in
respect of the manner of balloting shall not be affected
by the recommendations and findings. However. the
assessee will have the right to challenge assessment in
proper forum as provided by law.

i) Itis left to the option of the department to proceed with
total audit under Para 6(b) of the Scheme in respect of
return selected through random balloting if they deem fit
to do so.

v} Asthe selection of cases for total audit is not mandatory
the department may or may not enter into a fresh exercise
for selection through computer random ballot under Para
6(a) of the Scheme.

2. After this the CBR issued instructions No.7(7)S. Asst/
2001 dated 9-6-2001 1o all the Regional Commissioner of Income
Tax. Northern/ Eastern/ Central/ Southern and Corporate Regions.
Istamabad/ Lahore/ Mulun and Karachi which reads as follows:-
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“GOVERNMENT OF PAKISTAN
REVENUE DIVISION
CENTRAL BOARD OF REVENUE

C.No.7(7)S8. Ass/2001. Islamabad, the 9 June, 200]

To
All Regional Commissioner of Income Tax
Northern/Eastern/Central/Southern and corporate
Regions.
Islamabad/Aahore/Multan/ and Karachi.

SUBJECT:SELF ASSESSMENT SCHEME FOR
THE ASSESSMENT YEAR 2000)-
2001 SELECTION OF CASES FOR
TOTAL AUDIT BY RCIT-POLICY/
DIRECTION.

I am directed to refer to paragraph 4 of
Board's Circular No.26 of 2000 and issue following
guidelines for selection of cases for total audit in
the light of principles and parameters up held by
superior courts ( 1986-PTD-357).

(a) declines inincome.

(b) declines in gross or net profits,

(¢) declines in gross or net profils rates,

(d)y declines in turn over.

(¢) tum over Liquidity ratio,

(f) Stock turn over ratio.

(2) Addition in assets,

(h)

(1) Propenty income declared for the first time.
and

()  Information available on survey.

Suitable number of revenue yielding cases may
please be selected and decided expeditiously and
ensure collection at the earliest.

Sd/-
(Wagar Ahmed)
Secretary (Assessment)”
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3. Acting upon these instructions the assessing authorities
selected large number of cases including the cases, which had been
previously selected under Para 6 (a) for total audit. The complainants
objected to this exercise and challenged its legality by filing these
complaints. It has been pleaded by the complainants that through
circular letter dated 9-6-2001 only 10 categories of cases could be
chosen by the CBR and therefore Regional Commissioners were
obliged to pick up the cases from among the said categories. In
case No.8OS of 2001 it was also pleaded that complainant’s case
wits not picked up through random bailot and the department was
not authorised 1o select the case under Para 6(b) as it was in
contravention of recommendation No.3 of the Federal Tax
Ombudsman reproduced above. It has also been pleaded thart the
case was picked up for total audit contrary to circular letter dated
9-6-2001 as no category was indicated and despite request the
category was not revealed by the department. In another case (1018
of 2001} it has also been alleged that the cases were indiscriminately
and arbitrarily selected for total audit without going into merit of the
cases. In this case it was lurther pleaded that in view of the
provisions of Finance Ordinance 2001 the procedure and proceedings
are illegal. It is a common ground in all the complaints that the
cases were selected without first issuing a show cause notice to
the assessees.

4. Notice was issued to the Secretary CBR for submitting
reply and the hearing was fixed on 20-7-2001. CBR by its letter
No. 442 Dinsp/2001 dated 14-7-2001 requested for time upto 30-7-
2001 ta prepare the reply. The request was granted and the cases
were fixed for hearing on 9-8-2001. Before the hearing CBR by its
letter No.4(d37)/Insp/2001 dated 19-7-2001 informed that the
“Board has decided 10 withdraw its letter No.7(17)S. Asst./2001
dated 9-6-2001. Consequently the selection of cases under Para
O(b) of Sell Assessment Scheme 2000-01 stands withdrawn as a
result of which the subject complaints stand vitated and no grievance
regarding selection of cases under the said Para remains™. It was
prayed that all complaints may be filed as infructuous. This letter
was followed by CBR's letter dated 24-7-2001 inquiring “whether
the hearing notice still remains to be attended or not™. It was ordered
that parties should appear on the date of hearing (9-8-2001) when
order will be passed afier hearing them.
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5. The CBR also furnished a copy of the Circular
No.C.T)S. Asst22000 dated 17-7-2001 which reads as follows:-

"GOVERNMENT OF PAKISTAN
REVENUE DIVISION
CENTRAL BOARD OF REVENUE

C.No. T7)S. Asst/2000 Islamabad. thel7th
July.2001

To
All Regional Commissioner of Income Tax,
Northern/Eastern/Central/Southern and Corporate
Regions.
Islamabad/Lahore/Multan and Karachi.

SUB:  SELF- ASSESSMENT SCHEME FOR
THE ASSESSMENT YEAR 2000-2001
- SELECTION OF CASES FOR
TOTAL AUDIT BY RCIT - POLICY
DIRECTIONS.

I am directed to refer to Board's letter of
even number dated 9-6-2001 on the above subject
and to state that a number of representations have
been received in the Board alleging that while
selecting cases for total audit. under Para 6(b) of
Board's Circular No.21 of 2000 as substituted by
paragraph 4 of Board's Circular No.26 of 2000
field formations have not kept in view the policy
directions on the subject and have arbitrarily
selected cases, Some assessees have approached
various forums on which no adjudication has so
far taken place.

2. The Board has given the matter an anxiots
consideration. It has been decided that lists of all
cases selected for total audit under Para 6(bjol
Board's Circular No.21 of 2000. shall be
withdrawn. Further, in order to ensure a fair and
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just treatment to all assessees. it has been decided
that the RCIT shall select cases for total audn
only where there is evidence. information or
reason 1o believe that true particulars of income
have been suppressed. Such selection may be
based upon factors including an evident decline in
income. gross profit and net profit rates and any
additions to the assets of an assessee. Further,
RCTT may also confront the assessees and provide
them due opportunity of being heard before final
selection.

3.1 am further directed to state that policy
directions issued carlier vide Board's letter of even
number dated 9-6-2001 stands withdrawn, Tt is
emphasised that selection of cases for total audit
must be carried out in a judicious and transparent
manner.

Sd/-
(Waqar Ahmad)
Secretary (Assessment)”

6. The Advocates for the complainants and the
complainants present on the date of hearing and Mr. Vakil Ahmad
Khan. Member CBR with officers of the CBR present on hearings
held on 9thand 10" August, 2001 were heard at length. Mr. Ashral
Hashmi and Mr. Masood Ishag, Advocates contended that after
withdrawing list prepared under Para 6(b) a fresh list was prepared
without following the guide lines dated 9-6-2001. They also
contended that asthe CBR by its letter dated 2-4-2001 had declared
and assured the assessees that no case shali be selected by Regional
Commissioner Income Tax for total audit the department is estopped
from selecting the cases for total audit. Mr. Kh.Riaz Hussain,
Advocate reiterated the same contentions, Mr. Sh. Nisar Ahmed
and Mr. Siddig Ahmad Ch., Ch Hafeezullah, Mr. Muhammad Shald
Abbas. Advocates and Dr Anwar-ul-Haq all argued their cascs.
Mr. Vakil Ahmad Khan the learned Member CBR addressed
arguments on behalf of the department. At the out set he stated
that in view of the instructions dated 17-7-2001 the entire list of
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assessees selected under Para 6(b) for total audit has been scrapped.
It was further contended that since the list has been cancelled and
noaction is being taken in cases selected for total audit under circular
letter dated  9-6-2001 very little is left for consideration and
proceedings be terminated. Mr. Vakil Ahmad Khan has contended
that question of estoppel does not arise as the letter dated 2-4-2001
referred and relied upon by the complainants was in reply to query
made in respect of Northern Areas.

7. The plea of promissory estoppel is not sustainable. The
complainants cannot press letter dated 2-4-2001 in service as it
was neither addressed to them nor the assurance contained therein
was made 1o public by a declaration through any statutory or legal
document. Irwas issued on 2-4-2001. after the returns under Self-
Assessment Scheme had been filed by the complainants. If such
an assurance would have been given by any  proper authority in
a legal manner and acting upon such assurance the returns would
have been filed. the complainants may have been justified in pressing
this objection. This contention has no merit and is rejected. Mr.
Riaz Ahmed contended that the Finance Ordinance 2001 was
promulgated on 18-6-2001 by which Section 59(4) of the Income
Tax Ordinance was added and therefore there was no justification
in hurrving up the completion of ussessment. This contention suffers
from inherit infirmity as the Finance Ordinance was promulgated
by a Notification issued by the Government w.e.f. 1-7-2001 and
not from 18-6-2001. Faced with this situation the learned counsel
did not press this objection. The leamned counsel also contended
that decline in income, gross profit and net profit rates cannot be
made a ground for selecting a case for wotal audit. At the moment
the list has been scrapped and it any selection for total audit is
made in future on this basis the assessee would be given an
opportunity to explain and delend himseif before selection when he
can press this objecuon.

8. The main question which has disturbed me throughow
and | had made direct queries from both the parties that what is the
effect of cancellation of the list under which cases for total audit
were selected particularly in cases in which assessment has been
completed. Mr. Ashrat Hashmi the learned counsel for the
complainant contended that the entirve proceeding will be void. Mr,
Vakil Ahmad Khan the learned Member CBR also seems to be of
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the same view with reservation as to the agreed assessments. The
question for consideration is that many assessecs who have
undergone the rigours of total auditing may be satisfied and may
not like to re-agitate the issue again. Cases may also arise where
parties dissatisfied with the total audit assessment may have filed
appeal. revision or challenged it before any other forum. Mr. Vakil
Ahmed Khan made statement that no assessment will be finalised
in cases selected under Para 6(b) in pursuance of instructions dated
9-6-2001. any Commssioner who has taken up the case will not
finalise it. He also assured that all Zonal Commissioners will be
advised to vacate order of assessment und consider under new
procedure. In case of ex-parte assessment in total audit cases the
findings will be reversed and set- aside vo-moto

9. There may be cases in which parties may be satisfied
with the assessment made under total audit or for purchasing peuace
may not like 10 agitate the question again. In such cases 1f the
assessees inform the Regional Commissioner Income Tax that they
do not wish to challenge the same. then such assessment may not
be disturbed by the cancellation of the list.

10, After the hearing was completed circular letter
CNo. TS Asst./2000 dated 10-8-2001 was received in this
Secreturiat which reads as follows;-

"GOVERNMENT OF PAKISTAN
REVENUE DIVISION
CENTRAL BOARD OF REVENUE

C N 7(7)S. Assi/ 2000 Islamubad, the 10 August 2001

To  Regional Commissioner of Incame Tax.
Northern/Eastern/Central/Southern and
Corporate Regions Islumabad/Lahore/
Mulian and Karachi.

SUB: SELECTION OF CASES FOR TOTAL
AUDIT UNDER PARA 61b) OF CBR
CIRCULAR NO.21 OF 2000 -
INSTRUCTIONS REGARDING

In contimuation of Bourd's letter of ¢ven
numbser dated 17-7-2001 on the above subject.
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I am directed to state that Board has received
a number of representations where queries
have been raised as to what would huppen to
the cascs where assessments have already
been completed in pursuance of selection,
under Para 6 (b) of CBR’s circular No.21 of
2000, Tor total audit on the basis of policy
directions issued, vide Board’s letter
No.7(7)8. Asst./200] dated 9-6-2001
and withdrawn later.
2. The matter has been examined in the
Board. Such taxpayers can avail their legal
remedy either by filing appeals before the
Appellate Additional Commissioners/
Commissioners of Income Tax (Appeals) or
revisions betore the Zonal Commissioners. It
has been decided that in cases where
taxpayers opt 10 avail the benefit of revision
before the Zonal Commissioners, the
assessiments in those cases may please be
set-aside. Such cases may, however, be re-
considered for selection of total audit in the
light of Board's fresh instructions on the
subject. issued vide letter ol even number
dated 17-7-200H.
3. Tam turther directed to request that urmost
care must be exercised in taking such
decisions and the above facilny would not be
extended to the cases where assessments
have been finulised on agreed basis,
Sd/-
(Waqur Ahmad)
Secretary (Assessment)”

I Belore parting with this decision I wish to place onrecord
my appreciation lor the reahistic policy decision made by the CBR
and s acceptianes by the learned counsel for the assessees and
tax pavers with trust and confidence. This proceeding is hisionie
and a landmark. Ttis a milestone and a turning point in the attitude
and understanding of the CBR. Never betore any government
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department may have responded so swiftly and positively to accede
to the just demands of the taxpayers. This amply demonstrates
healthy change in thinking and approach of CBR 10 1axpayers
problems. A visible difference from the past. This is the beginning
of chunge in the tax culture of our country for which 1 have been
striving hard to bring about. It is a mater of great satisfaction that
immediately on filing of complaints in large number and issuance of
notice from this office. the CBR realising the gravity of situation
reassessed their position in a realistic and objective manner and
offered a solution by withdrawing their instructions regarding total
audit under Para 6(b) of the Self Assessment Scheme 2000 thereby
creating an atmosphere of trust and confidence which positively
has been responded by the assessees,

12, Itis recommended that:-

i) Commissioners who have taken up the case for
assessment in respect ol un assessee who was selected
for total audit under Para 6(b) shall not finalise and the
proceedings be terminated.

i) Assessment will not be finalised in cases selected under
Para 6(b) in compliance with instructions dated 9-6-2001
and the proceedings be terminated.

i) As assured by the learned Memiber. the CBR 1o advise
all Zonal Commissioners to vacute order of assessment
except in cases in which the assessees agree to accepl
the assessment already made which will not be disturbed.

iv)  In case of ex-party assessment m the total audit cases
the assessment shall be set aside suo- moto.

vy In agreed assessment the assessee 1f he thinks proper
may lile appeal and Commissioner Income Tax (Appeal)
to follow the above directions.

vi)  In case the department wishes to select any case for
total audit under Para 6(b) the same shall be selected by
the Regional Commissioner of Income Tax and no other
officer keeping in view the parameters fixed by the CBR
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in circular/ letter dated 17-7-2001 which includes a show
cause notice (o the assessee before selection.

(Justice ® Saleem Akhtar)

Federal Tax Ombudsman
islamabad
1 7-8-2001.
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BEFORE HONOURABLE FEDERAL TAX
OMBUDSMAN

Complgint No.582 OF 2001
Mr. Zaheer-ud-Din son Muhammad Hussain
Faisalabad.

Complaint No.383 of 2001

Mr. Mubammad Suleem.

C/O Muhammad Saleem Cloth Dealer.
("hobara Katra Boota Khan.
Karkhana Bazar.

Faisulabad

Complaint No.584 of 2001
Mr, Waseem Shahzad

/0 Wascem Cloth House,
Chobora Katra Boota Khan,
Karkhana Bazar,
Fatsalabad.

Complaint No.385 of 2001

Mr. Kashif Shahzad.

C/0 Kashif Shahzad Cloth Dealer.
Chobara Katra Boota Khan.
Karkhana Bazar.

Faisulabad.

Complaint No. 586 of 2001
Mr. Muhammad Aamer,
(/O Nisar Cloth House.
Rail Bazar. Faisulabad.

Complaint No.387 of 2001

/0 Shahzad Shakeel Cloth Merchant,
P-166 Old Grain Markert.

Faisalubad.
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7. Complaint No.588 of 2001
Mr. Ghulam Rasool.
/0 Ghulam Rasool Cloth Merchant,
Gurdawala Gali No.4,

Faisalabad. Complainants
Versus
Secretary,
Revenue Division,
Islamabad. - Respondent

DECISION/FINDINGS

M/S Muhammad Ashraf Hashmi.
Masood Ishaq

Mujahid Arshad

Sheikh Muhammad Aslam
Advocate

el

For the complainants

S S— -

M/S Mukaram Jan. Mohammad Azhar & Aamer Amin for the
Department

All these complaints will be disposed of by this decision as
common questions of law and facts are involved. These complaints
are against spot survey conducted by the survey teams during the
third survey. It has been stated that the complainants had declared
their sales on Jie form which was duly signed and verified by them
as required by Survey for Documentation of Economy Ordinance,
2000 hereinafter referred to as the Ordinance. Thereafter. another
survey team consisting of personnel from Army. Income Tax
Department, Sales Tax Department and Police Department visited
the business premises. They did not provide any notfication issued
by the CBR constituting such teams and illegally and without
jurisdiction, estimated sales of the complainants much higher than
the declared sales. The figures in all the complainants are different
and it is not necessary 10 mention them here. The common ground
is that the complainants were forced to sign the form in which
higher estimates of sales had been recorded by the survey team
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They have challenged the survey proceedings and estimates of sales
on the following grounds:

(i)

(ii)

(1)

(V)

.l

The Ordinance does not empower the survey team to
assess/determine the annual urnover,

that no rules have been framed under the Ordinance
and therefore. the survey operation was illegal and
constitution of survey team was also without any legal
sanction.

The Ordinance does not provide for estimating/arriving
at agreement for sales during the year,

[t has been alleged that meetings of the representatives
of the trade community were held with the government
authorities who had verbally agreed that during the
survey, the survey teams will estimate sales on the basis
of stock. In case of retail sales, it will be adopted equal
to three times of the stock and in wholesale business.
equal to six times of the stock. However, no circular or
notification was made available.

It was prayed that estimates/agreement of sales arrived
at by the survey team be declared illegal and without
jurisdiction and directions be issued in this regard. There
were allegations in Complaint No.670/2001 and many
other cases that survey team forced the complainants to
alfix signatures on the survey form assessing higher
sales. They were threatened 1o severe consequences if
the form was not signed. They further alleged that the
survey team did not enter the shop nor they looked at
the stocks lying there.

Inreply it was pleaded that survey teams were constituted

under the Ordinance to carry out assessments of business premises
and determine their turnovers, Army Officer as Leader of the team
watches CBR officials and ensures that no harassment is caused
to the assessees. It was stated that the survey carried out was
transparent and in accordance with the instructions of the CBR.
The survey teams on visit 10 a business premises makes visual
estimatation of stocks. The assessec is at liberty to disagree, The
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traders signed the team’s assessment on the survey form which is
aclear proof of their acceptance. transparency and genuineness of
the assessment. It was denied that the assessment was arbitrary
and assessees were forced to sign the form. It was repeatedly
emphasized that as the survey was carried out under the lcadership
of Army, there was no possibility of harassment. It was pleaded
that estimates were made on agreement basis which were duly
signed by the assessees and further that the determination made by
the back-up teams can also be subjected to adjudication at the Option
of the asscssee.

3. The department relied on the letier dated 8" December.
2000. issued by Mr. lftikahr Quib, the Chief (Sales Tax) addressed
to RCITs, Collectors of Sales Tax. Central Excise, Commissioners
of Income Tax. Sialkor, Sargodha and Sukkur, in which certain
guidelines for carrying out survey were mentioned. The complainants
showed complete ignorance in respect of the instructions and
guidelines disclosed at the time of hearing. On query. the respondent
stated that this is a confidential document and therefore. it was not
disclosed to any one. However. after examination of the document.
I found that there was nothing confidential in it and it ought to have
been made public so that the assessees should know the procedure
and criteria to be adopted and also know where they stand. The
complainanis requested fora copy of the instructions disclosed during
the hearing, which was supplied to them. The advocates for the
complainunts requested for ime to study it. The CBR also furnished
a copy of letter dated 8.12.2000 and Instructions regarding third
visit dated 28.4.2001 which are reproduced as follows:

“Governmeni of Pakistan
Central Board of Revenue
Sales Tax Wing

C.No. 1/69/STS/2000  Islamabad, the 8" December.2000.

From: Iftikhar Qutab,
Chief (Sales Tax-II).

To: All Regional commissioners of Income Tax
All Collectors of Sales Tax & Central Excise
Commissioner of Income Tax. Sialkot/
Sargodhy/
Sukkur (All by name)
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“SUBJECT:  THIRD VISIT IN CASE OF BUSINESS
SURVEY FORMS INSTRUCTIONS
REGARDING

| am directed to refer to the subject noted above and to
state that during Collector’s Conference held on |-
2112000, Collectors were directed 1o make preparations
to launch third visit programme for the evaluation of stocks
and determination of turnover in case of surveyees who
had filled in and deposited business survey forms. In this
regard. another meeting was held on 22.11.2000 in which
the Collectors of Sales Tax & Central Excise (East/West).
Islamabad. Karachi. Lahore. Rawalpindi. Faisalabad,
Commissioner of Income Tax. Islamabad. Lahore (Zone-
B)and Additional Collector of Sales Tax & Central Excise,
Multan participated. The meeting was chaired by Member
(Tax policy), Member (Sales Tax), Member (Direct Taxes)
and Chiel” (Sales Tax-II) were also present. In order to
initiate the work relating to 3™ visit in case of business
survey forms, the following course of action was decided:

(1) Commencement date of 3% visit is [2.12.2000.
However. adjustment on account of local
government elections and electoral roll verification
excise. if needed. may be made jointly by the
Collector, Commissioners and Army authorities.
Timing for third visit will be adjusted locally but no
work will be done after [ftar. 3™ visit shall be
nitiated concurrently for trading and manufactunng
SeCtors.

(ii) Third visit shall be aimed only at evaluation of stocks
and determination of minimum annual turnover. No
assessment of income shall be made on the spot.

(iii) Survey teams already constituted for the First
Phase will not be broken. However, lesser number
of survey teams should initially be deputed for the
purpose of 3% visit. Representatives of Income Tax
shall continue 10 be member of survey teams for
the purpose of 37 visit.
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(v

(vi)

(vin)

(viii)

{ix)

14

The 3™ visit will be carried out in phased manner,
Markets and shops shall be selected jointly by the
Collectors, Commissioners and Army Authorities,
Initially, markets less prone to reaction shall be
selected. The basic criteria to select markets and
shops to start with the 3* visit will be the revenue
potential.

The 3" visit will be carried out for evaluation of
stock and fixation of wmover. The guidelines
already issued by the Board in this regard shall be
followed. Stock evaluation will. however, be a sont
of visual estimated assessment of stocks. While
determining the minimum, and annual turnover, a
reasonable tolerunce on account of Eid season shall
be given to the available quantity of stocks.

In cases where the findings of the survey teams
are not agreed by the surveyees, detailed stock
taking and turnover determination shall be
undertaken by the back-up teams.

The Army personnel shall continue to work in the
survey teams for the purpose of 3 visit and the
Army Officer ordinarily not below the rank of
Major shall lead the team. Technical work will be
done by the tax officials. The Army officials will
however, in case of dispute. be acting as mediator.

Board shall provide lists of representatives of the
assoc utions, who will accompany the survey teams
primarily as an observer. These representatives will
not participate in the stock evaluation and turmover
fixation process: they may. however, give their
opinion to the survey teams but the final
responsibility for stock evaluation and turnover
fixation shall lie with the survey teams.

In case of retailers, three times of stocks shall be
takenn as minimum turnover while in case of
wholesalers. six times of the stock shall be taken
as their minimum annual wrnover. Turnover ax
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and enlistment tax schemes shall be offered only
to the retailers. The manufacturers, wholesalers,
importers, dealers, distributors, suppliers. stockists
etc. shall be liable to sales tax registration under
standard Sales Tax system.

The survey team shall carry blank application forms
for registration/ enrollment/ enlistment/ national tax
number.

The officers of Sales Tax and Income Tax shall
sign the findings of the survey team and the Army
officer shall countersign.

The survey teams shall carry the Income Tax/
Wealth Tax/Sales Tax profiles of the surveyees
intended to be covered for 3 visit besides varation
statements prepared with the help of PRAL.

Help of civil admimstration shall be arranged by
the local Army formations as before (MO
Directorate 1o issue instructions).

Survey section of CBR shall devise a proforma
for the preparation of daily progress report about
the 3% visit. The proforma will indicate the overview
of results of stocks evaluation and turnover fixation
on daily and progressive basis.

No 3* visit shall be paid in case of residential survey
form and residential survey teams shall not be
involved in third visit programme.”

Sd/-
(Iftikhar Qutab)
Chief(Sales Tax-1I)

Copy to:

3]

2)

3)

Military Operations Directorate, GHQ, Rawalpindi.
Headquarters Army Aviation Command.
[slamabad.

Mr. Javed Ali Agha. Chief Executive Officer.
PRAL. isiamabad.
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GOVERNMENT OF PAKISTAN
REVENUE DIVISION
CENTRAL BOARD OF REVENUE

C.No.IO9)STP2000  Islamabad, the 28" April, 2001,

From:  S.A. Alam.
Chief (ST S&R)

The Regional Commissioners of Income Tax.
Southern Region, Karachi/Central Region, Multan/
Eastern Region, Lahore/Northern Region. Islamabad.
The Commissioners of Income Tax

Sargodha/Sialkot/Sukkur/Faisalubad/Islamabad/
Hyderabad

The Collectors.

Collectorate of Sales Tax & Central Excise.
Multan/Lahore/Gujranwala/Rawalpindi/Peshawar/
Quena/East Karachi.

COLLECTORS

SUBJECT: THIRD VISIT IN CASE OF BUSINESS
SURVEY FORMS - INSTRUCTIONS
REGARDING

[n continuation of CBR's instructions of even number dated
8.12.2000 on the above subject, it is intimated that the
recommended methodology was modified 1o some degree
by the survey teams at Lahore. As per this approach. the
declarations of stocks have been got corrected/modified
with participation and support of the relevant trade bodies
on the understanding that such declarations are subsequently
subjected to physical verification by the survey teams. The
choice of businesses 10 be subjected 10 verification is made
on the basis of random selection combined with selection
based on information/suspicion.

It has been noted that the modified approach adopted at
Lahore has yielded great benefit as over 27 traders/ whole-
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sales/ retailers ete. got registered/enrolled/enlisted within
the span of 3-4 weeks upto 31" March. 2001, In a com-
bined meeting of all parties involved in the survey exercise
at Lahore on 31.3.2001 (army. income tax & sales tax) it
was noted that there is an expectation that the number of
new registration/enrollment/enlistment because of adoption
of modified exercise is likely to exceed 25,000 within the
next few weeks and may even cross 50.000.

In view of the fact that compliance of GST regime by sur-
veyed businesses through registration/ enrollment/ enlist-
ment is of utmost importance. It has been decided to repli-
cate the aforesaid modified package in all cities along the
following outlines:

1 Relevant trade association/body to be informally
offered this modified package.

i) Photocopies of business survey forms may be pro-
vided to relevant associations/market committees
for playing their role in revision of value of stocks
and wrnover so as to be as close to the actual as
possible.

iii) Such revised forms would be scrutinized by the
survey authorities and ordinarily upto 153% cases
would be identified for visit/verification on basis of
random selection combined with information/sus-
picion. Where required, the extent of verification
may be enhanced.

v) Stocks would be determined during such 3" visit
by joint CBR-army teams,

v) The traders/businesses who are cligible to regis-
ter/enroll/enlist on basis of declarations will be per-
suaded by the survey teams to start compliance as
soon as possible and file their monthly tax return.

Vi) Those among such new taxpayers. who fail to dis-
charge their obligation of filing tax return in the
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prescribed manner, their lists would be provided to
the survey teams for pressuring such taxpayers to
comply.

vit) Where this modified package is accepted as per
(1) above, sub-para (v). (vi) and (vii1) of CBR in-
structions dated 8.12.2000 will stand amended ac-
cordingly.

viii) The modified package will not be offered/appli-
cable to cases selected for 1otal audit through ran-
dom ballot by income tax department.

4. On the next date of hearing. the most striking statement
that came from the complainants was that if they would have been
aware of instruction number 9 fixing criteria for determining the
stock and its value, they would have voluntarily opted for it. It seems
that instruction number 9 contains the verbal assurance given by
the Finance Minister. the Finance Secretary and the CBR as alleged
by the complainant.

5. In order to correctly appreciate and resolve the
controversy between the parties, it is necessary to examine the
provisions of the Ordinance. The object of the Ordinance is to get
the economy documented and according to preamble as “there is
large scale non reporting and under-reporting of assets held. income
earned. taxable activity carried out. excisable services provided and
manufacturing carried out, it was expedient to provide for
documentation of the economy and for matters concerning therewith
and or incidental thereto.” According to section 2, the CBR was
authorized to constitute survey téams in such manner and in such
number as it may deemn fit to carry out survey of non-reporting or
under-reporting of manufacturing, sales and economic activities,
income wealth and assets. It also provides that the officials who
may constitute the survey teams will be subject to the instructions
and directions issued by the CBR. The information collected through
questionnaire shall be deemed to be information collected for the
purposes of assessment and determination of turnover and the value
of tux liability determined by the CBR. The survey forms are given
in the First, Second and Third schedule. These forms thus become
part of the Ordinance. Survey form in the First Schedule relates 1o
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business containing several questions. Second Schedule form relates
to properties owned by the owners and the form in Third Schedule
is in respect of survey of properties to be filed by the tenants. At
the moment we are only concerned with the questionnaire form in
the First Schedule regarding survey of business. There are some
striking features in this form. At the end of the questions which are
1o be replied by the assessee. ithas to be verified by him on solemn
declaration testifying that the particulars given are correct and
nothing has been concealed and further. incorrect information may
lead to punitive action. After the assessee has filled in the form, it is
delivered to the survey team. The second phase is restricted to
office exercise. Thereafter, u third survey is carried out and the
survey team is required to fill in items A, B and C at page 6 of the
form which are as under:-

Description of business and machinery

A. Annual gross sales/receipts (Rupees).
B. Annual gross taxable sales (Rupees).
C. Business income for assessment vear,

Against each item. evaluation is to be made by the survey team
which records the amounts in the blocks. After items A, B and C.
are filled in by the survey leam, assessce has to sign against them.
In the end. there is a note which reads as follows:

“In case of disagreement of the business person. the case
shall be recommended for stock-taking and investigation.™

6.  Aclose scrutiny of this part of the form reveals that the
figures against each item are to be filled in by the survey team
according to the evaluation on the spot and the assessee has to put
his signature against each item. Therefore. the requircment of Taw
is that the assessee has to sign against each figure as filled in by the
survey team. The signature thus made by the assessee can hardly
be called to constitute an agreement. The law requires the assessce
1o sign against each item which the assessee is duty-bound to do s0
whether he agrees with it or not. The assessee could not legally
refuse to fill in or sign the form during third survey as it would
attract penal provision as provided by section 4 of the Ordinance.
Therefore, mere signature on this portion of survey form does not
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lead 1o the conclusion that the assessee has agreed (o the figures
filled in by the survey team and there is a binding agreement with
the assessee. The note as reproduced ahove, supports this
conclusion. According to this note if business person i.e.. the assessee
does not agree with the figures mentioned in the aforesaid items A,
B and C signed by the assessee. he has the option to disagree and
consequently. the case shall be recommended for stock-taking and
investigation. He has no option to refuse to sign in case of
disagreement. If the assessee does not protest or file any objection
within a reasonable time, it shall be presumed that the assessee has
accepted the figures filled in by the survey team.

7. It was contended on behalf of the department that the
oross totul sales/ receipts, annual gross taxable sales and business
income for the assessment year were not evaluated and entered
without any basis as the department had carried out exercise to
ascertain sales and value of goods and had with it tax profile of the
assessee, Thus evaluation was not made at random but on reasonable
grounds, This may be correct which the assessees were not in a
position to admit or deny because such an exercise was carried out
secretly. However. it is not possible to carry out such exercise
individually for each and every assessee, It may have been carried
out in respect of hig business houses and trading centers but so far
as small traders are concerned, such an ¢xercise may not have
been possible. However. there is a general allegation of all the
complainuants and a lot of hue and cry has been made that the
assessees were forced. overawed and oppressed to put their
signature on the survey form at the time of third survey. As observed
carlier. the signature by itself does not create any binding agreement
as contended by the department. However, if any objection is filed
or a protest is made. the evaluation will have to be subjected to
stock-taking and investigation. Although ir is not unreasonable to
adopt this procedure, however, it must have created an element of
awe and fear in the mind of traders who may have on 4 second
thought. signed the form without being put 1o any coercive method.
The end resultis that i fany party or assessee objects to the valuation
as made during third survey, he may file objections challenging the
veracity of such figures entered by the survey team and naturally
the authorities will be entitled to recommend for stock-taking and
investigation. Such stock-taking should be transparent and free from



121

fear and coercion. The document shown by the department in respect
of complainants does not show basis on which sales. gross taxable
sales and business income were valued at the time of third survey.
Thercfore, ifatall, any investigation or stock-taking is to be carried
out. it should be transparent. free from fear and coercion.

8

(1)

(i)

(iv)

It is therefore. recommended that;

Signatures against all the three stems containing figures
filled in by the survey team can not be treated as an
agreement with the assessee.

Where any party objects 1o the veracity/correciness of
the entries made during third survey. he must file such
objection 1o the relevant assessing authority within a
reasonable time who may take necessary action us
provided by law.

Where any assessee does not object to the evaluation
made by the survey team within a reasonable time from
the date of decision, such evaluation shall be deemed o
have been accepted by the assessec,

If the relevant authority recommends for stock-taking
and investigation. it shall be conducted by the survey
team selected for this purpose and also representative
of trade be associated with this exercise. The team shall
prepare a comprehensive mspection report with tull
particulars and details copy of which be supplied to the
assessee on the spot.

Sd/-
(Justice (R) Saleem Akhtar)
Federal Tax Ombudsman

August 16.200]
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COMPIAINT N. NO. 72 OF 2001

M/s. S ES. Corporation and others, ..., Complainant
Against
The Secretary, Revenue Division, Islamabad. ... Respondent

Summary of Findings

Law: Income Tax Ordinance, 1979

Subject: Refund

Recommendations:  Issue refund voucher constitute
inspection teams to inspect appellant
and original orders to pin point patently
illegal orders.

Three claimants had field the complaint for refund. The
respondents in the reply contended that out of total claim of the
complainants only claim of Fazal Autos was sanctioned on
29-01-2001which would be paid in due course of time.

It was observed during investigation that inspite of appellate
order refund was sanctioned only after repeated reminders and
secondly the order impugned before the Appellate Tribunal was
patently illegal and against the settled law, the provisions of the
Customs Act and Judgments of the Superior Courts. This can
happen only where the adjudicating officer is inefficient. ignorant
of law and incompetent or that he had willfully passed the order
merely to harass the Complainants. Such patently illegal orders cause
harassment 10 the parties, create litigation and burden them and the
government with financial loss.

It was recommended that CBR to issue instructions or
constitute inspection teams to regularly check and inspect the
Appellate order and orders in original to pin point patently illegal
orders passed by the adjudicating/Valuation/Assessing officers and
submit quarterly report to the Secretariat.



Thsan Cotton Products (Pvt.) Limited. Complainant
Against
The Secretary, Revenue Division, Islamabad.  Respondent

Summary of Findings

Law: Income Tax Ordinance, 1979

Subject: Refund/Maintenance of Record

Recommendations:  Issue refund voucher ensure proper
maintenance ol the records and register
and carry out regular inspection. To
delay the decision till the expiry of
statutory period without reasonable
cause — Maladministration.

The complainant had installed a unit tor manulacturing yarn
cordage and textile made up in the rural arca under Government
Scheme. It claimed 5 vears tax holiday but exemption was not
granted and it was subjected to 1ax under section 80-D of the Income
Tax Ordinance. The claimants applied to the Deputy Commissioner
Incomie Tax for issuance of revised IT-30 for creating refunds in
the vears 1994-95, 1997-98, 1998-99. Revised ITs-30 admitting
refunds were issued. However no payment was made and demand
was created by order dated 25-9-2000 against which the refunds
were adjusted including the 1ax paid for the year 1999-2000). This
assessment was set aside on 1-11-2000 and on reassessment by
order dated [5-12-2000 Rs.3.583.22] was found refundable. The
claimant while pursuing its claim filed an application dated 27-1-
2001 for refund. On 29-1-2001 a notice w/s 66A of the Income Tax
Ordinance for assessment year 1998-99 was issued by Inspecting
Additional Commissioner of Income Tax Range-111 Special Zone
Karachi to which a reply was sent and thereafter no further action
was taken. The Department pleaded that it has filed second appeal
before the Income Tax Appellate Tribunal which has been admited
and the matter is subjudice. It was pleaded that as the statutory
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period for deciding refund claim had not expired the case is under
process. It was held that in cases where law provides for an act 10
be performed or order to be passed within & particular time. the
department to cover up the delay take the plea that it shall be done
or has been done just before the expiry of the time limit. Such
provisions which require the performance of an act or duty withina
particular period do not give a free licence 1o unreasonably delay
the matter ull the last date. Such attitude may not be illegal but it
unreasonably causes delay, demonstrating neglect, inattention,
incompetence. inefficiency and ineptitude in the discharge of duties
and responsibilities. This mode of performing duties ¢learly amounts
to maladministration as defined in section 3(2 i) of the Establishment
of the Office of Federal Tax Ombudsman Ordinance, 2000. It has
been noticed that whenever any claim for refund is made. the tax
officials require the cluimant to furnish proof of payment of tax.
They do not bother to ascertain payment of tax from their record.

2. Ir was recommended that Central Board of Revenue to

issue instruction/directive to all the Commissioners and Deputy
Commissioners 1o ensure proper maintenance of the records and
registers. carry out regular inspection and submit to CBR report of
inspection every two months. A summary of such reports be
submitted by CBR to this Secretariat quarterly.
3. It was further recommended that Central Board of
Revenue to submit a list of cases relating to the refund pending
before the assessing officer of all zones and circles in which appeal
effect has not been given,
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COMPLAINT NO. 4] OF 2001

Shafgat Nadeem. Bahawalnagar Complainant
Agains!

The Secretary, Revenue Division, Islamabad.  Respondent

Summary of Findings

Law: Income Tax Ordinance. 1979

Subject: Oral Order not Legal/Delay in supplying
copy of orders/ Directions.

Recommendations:  Direction 1o supply copy of the final
order within two weeks.

The Commissioner [ncome Tax, Bahawalpur had heard appeal
against the order of assessment at Bahawalnagar Camp. According
to the complainant appeal was allowed by an oral order and the
signature of the ad vocate was obtained on blank order sheet But in
written order the appeal was rejected. From perusal of original and
appellate records it transpired that the order sheet dated 2-2-1997
bore the signature of the advocate for the complainant but no order
accepting the appeal was recorded. It was held that any oral order
passed by any authority has no validity unless it is in writing and
duly signed by the officer concerned. There did not seem to be any
illegality in this procedure. The complainant in his affidavit had stated
that Mr. Ehsanul Haq. Commissioner Appeal is on the top of the list
of honest officers of Pakistan. In these circumstances there does
not seem 1o be any reason to change the order sheet or change the
order duly passed by him. No allegation of mala fide, dishonesty or
bias has been alleged against the learned officer. In these
circumstances no case of misadministration was made out,

Direction was issued that all applellate assessing authorities
to supply copy of the final order passed by them to the assessee
within tow weeks of the passing of the order.
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COMPIAINT NO. I-K OF 2001

M/s Diigital Radio Paging Limited, Complainant
Against

The Secretary, Revenue Division, Islamabad.  Respondent

Swmmary of Findings

Law: Income Tax Ordinance, 1979

Subject: Chap 13-A — Complete Procedure —
I138E Scope - default by assessee —
procedure provided.

Recommendations:  The complainant shall be entitled 1o the
adjustment of the amount of tax already
paid.

The complainant is engaged in the business of Radio paging.
For the assessment year 1999-2000 assessment was framed under
section 62 of the Income Tax Ordinance and tax demand of
Rs.3776846/- was created. The complainant filed appeal and
approached the Income Tax Settlement Commission, Karachi where
the matter was settled by order dated 21-8-2000. The DCIT
CREATED A DEMAND OF Rs. 934869. the department claiming
that the claimant failed to pay within 60 days in terms of agreement
called up it to show challan of payment of Rs, 3776846/-. The
Department pleaded that order of the Settlement Commission was
conditional and the as assessee failed to make the payment within
the agreed time. The basic condition for payment of revised tax
wis not fulfilled. It was observed that sub section 5 of section 138E
requires the Settlement Commission to state in the order terms of
settlement including the amount of tax. penalty or interest and the
manner in which they shall be paid. Perusal of the order of the
Commission shows that it did not quantity the tax or the demand.
which was to be paid under the order. However, the Department
calculated it after receipt of the order.

2. The present case does not fall within the ambit of sub
section 5 as the complainant did not object to the amount of revised
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tax and not only acted upon it by paying partly but sought instaliment
for the rest amount. In these circumstances it is to be seen whether
the complainant failed to pay the revised 1ax demanded and was
the Department justified to recover the original amount of tax. The
conditions under which a case can be reopened are provided under
section 138(1) which also inter alia requires that reopening of the
proceeding can be with the concurrence of the applicant. The order
of settlement passed by the Commission attains finality and cannot
be subjected to challenge or revision except as provided in the order
or w/s 138(1).

3. The next question was that if a party defaults in
compliance with the order of Settlement what procedure is to be
adopted. Section 138-F provides complete answer for such a
situation. According to it any sum specified in un order of settlement
passed under sub section 4 of section 138-E be recovered subject
to the condition mentioned therein. In cases of default penalty for
default in making payment may be imposed and recovered in
accordance with the provisions of the Ordinance by the Deputy
Commissioner having jurisdiction in the case.

4. Chapter 13-A is a complete code which provides
independent procedure for settlement of cases under this Chapter
and has not only given finality to such order but protection has been
given to the assessee and 1o the order pussed by the Seulement
Commission. In the face of such exclusive and independent
procedure it is difficult to agree that on default the assessee/party
can be charged with the tax assessed originally, In these
circumstances, the demand of the Deputy Commissioner/Assessing
Officer to recover the amount of tax as assessed in the original
order was illegal and without jurisdiction. Direction was given to
DCIT 1o consider the case and default has been committed.
Proceeding as provided by section 138E be taken.
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COMPIAINT NO. 320-K OF 2001

M/s Zulfigar F Haji. Complainant
Against

The Secretary, Revenue Division, Islamabad.  Respondent

Summary of Findings

Law: Income Tax Ordinance. 1979

Subject: Extension of time (w/s 33) for fumishing
return of Income/ Apply to SAS.

Recommendations:  CBR to withdraw the impugned circular
dated 8-2-2001 and the retrns filed
during the extended period 10 be
accepted under SAS.

The return of total income is furnished under section 35 of the
Income Tax Ordinance and assessed under the Self-Assessment
Scheme (SAS) framed under Section 59. The last date for fumishing
return was 31-12-2000, The claimant sought extension of time for
filing return, which was granted upto [5-1-2001 by Deputy
Commissioner Income Tax (DCIT). The return was filed within
the extended period and qualified for assessment under the Self-
Assessment Scheme. CBR issued circular dated 8-2-2001 whereby
return of income filed during the extended date was excluded from
SAS to be processed under the normal Law. The complainant
approached the Federal Tax Ombudsman. In reply the department
challenged the jurisdiction of the Federal tax Ombudsman and
justified its action. A fter exhaustively discussing the provisions of
the Ordinance it was observed that the SAS is subject to the
provisions of the Ordinance applicable for furnishing return. As
section 55 which empowers the DCIT to extend the date for filing
return, the due date will be upto the extended date. The CBR circular
dated 08-06-2001 is in conflict with the provision of the Ordinance
illegally curtailing the exercise of judicial and quasi judicial discretion
of the Assessing Officer.

Federal Tax Ombudsman recommended that CBR 1o withdraw
the impugned circular dated 8-02-2001, all actions taken in pursuance
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of the circular be withdrawn, necessary rectification order be passed
and all returns filed during the extended period under the SAS be
considered and assessed under the Scheme.

The Department had objected to the jurisdiction as the matter
related to assessment in respect of which appeal is provided. It
was held that Federal Tax Ombudsman has jurisdiction to investigate
in the allegations of mal-administration which is not under
consideration by any Court or authority independent of the
assessment proceedings.



8 NT NO. 105 2001

Hamid Hussain.
Bismillah Elect Repair. Islamabad. Complainant

Againsl

The Secretary, Revenue Division,
CBR. Islamabad. Respondent

Summary of Findings

Law: Income Tax Ordinance, 1979.
Subject: llegally exclusion of return from the
Scheme (SAS).

Recommendations: Income declared in the return be
accepted under SAS and assessment
order for A.Y. 1998-99 be canceled.

The complainant in his complaint alleged that he had filed
income tax returns for the assessment years 1997-98 and 1998-99
in time which were illegally excluded from the Self-assessment
Scheme. The department in its para wise comment stated that the
office record shows that no return for the assessment year 1997-
98 was filed and notice under section 56 was issued which remained
uncomplied. Thereafter notice was served and assessment was
framed. The complainant produced copy of the return for
assessment year 1997-98 which bears an endorsement of the
Department dated 27-09-1997 with a seal of the office of Assistant
Commissioner Income Tax and Wealth Tax Circle 15. Islamabad.
It is therefore, clear that the return was duly filed under the self-
assessment scheme. It transpired that there was some
reorganization in Circle No. 15 and now complainant’s assessment
is being made in Circle 06. As regards assessment year [998-99
the return was duly filed and it was sent to the Data Processing
Centre. However, before any assessment order was made available
the assessing officer framed assessment for this year. In the
circumstances it was recommended that income declared in the
return for the year 1997-98 be accepted under SAS and the
assessment framed by the income tax officer for assessment year
1998-99 be cancelled.
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COMPLAINT NO. 227 OF 2001

Bashir Ahmed. Advocate. Complainant
Against

The Secretary, Revenue Divisian, CBR,
Islamabad. Respondent

Swmmary of Findines

Law: Income Tax Ordinance. 1979 and
Income Tax Rules, 1982.
Subject: Advocate applied for registration as an

Income Tax Practitioner (ITP).
Recommendations:  Rule 203 of Income Tax Rules. 1982
will apply. No maladministration,

Mz, Bashir Ahmed, advocate had made complain that on 21-
06-2000 he applied for registration as an Income Tax Practitioner
(ITP) on the prescribed form to the RCIT, Northern Region.
[slamabad. An objection was raised requiring the complainant to
comply with rule 205(2A) of the Income Tux Rules. 1982. The
complainant objected that the procedure prescribed in rule 205(2A)
is applicable to accountants and not to advocates. It was observed
that the complainant as an advocate. without registration as an
Income Tax Practitioner, has the right to appear for any assessee.
but if he applies for registration as Income Tax Practitioner he has
to comply with Rule 205 which prescribes certain preconditions for
registration. The complaint was closed.
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COMPIAINT NO. 14 QF 2001

M/s Adnun Enterprises, Faisalabad. Complainant
Against

The Secretary. Revenue Division, CBR.
Islamabad. Respondent

Summary of Findings

Law; Income Tax Ordinance. 1979.
Subject: Compensation on delayed payment of
refund.

Recommendations:  Compensation for deluyed payment of
refund be paid @ [5%.

The department served a notice ws 85 of the Income Tax
Ordinance upon the complaimant and communicated the entitlement
to the refund but it was not accompanied with refund voucher. On
an application, refund was made on 27-06-2000 but no additional
payment for delaved payment was allowed. The complainant moved
application under section 156 of the Ordinance claiming therein the
additional payment admissible under section 102 of the Ordinance.

The respondent took the plea that application w/s 156 is pending
before the assessing officer and no decision has been tuken therefore.
the complainants cannot invoke the jurisdiction of the Federal Tax
Ombudsman. It was observed that delay in payment of refund causes
loss 1o the Government revenue and proper steps should be taken
to check this practice. The delay in payment of refund amounts to
maladmmistration. It was recommended that the complainants are
entitled for compensation @ 15% of the refund amount
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R. A. No. 29-K/2001 in
C. No. 849-K/2001

M/s Rao & Company. Karachi
Complainant
Versus

The Secretary. Revenue Division, Islamabad.  Respondent

Summary of Findings

Law: Income Tax Ordinance.

Subject: Reopening of IT Assessment not
permissible on change of opinion.

Recommendations: Recommendation of information
already available with the assessing
officer at the time of framing original
assessment would amount 1o mere
change of opinion. Decision to reopen
an assessment would be illegal.

Review application moved on the ground that the complainant
could not appear on the date of hearing fixed on 22-8-2001 as notice
was received on 8-9-2001. Since it was established that the notice
was served after date of hearing another opportunity was provided.
The second issue was whether on the basis of Collectrate’s rate of
assessment of property value. the DCIT could reopen the assessment
already framed. Since Collector’s valuation rate was available with
the Income Tax Officer but was not adopted. subsequent
consideration of same information was mere change of opinion.
Decision to reopen the assessment under section 635 was treated as
illegal.
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INT NO. 9-1/2001

Dr. Zahid Ahmad Khan. Radiologist,
Services Hospital, Lahore Complainant

Versus
The Secretary, Revenue Division, Islamabad.  Respondent

Swummary of Findings

Law: Income Tax Ordinance.

Subject: Appeal proceeding before the CIT
(Appeals), Complaint not entertaineo
being subjudice.

Recommendations:  Complaint not entertained in view of
bar on jurisdiction of the FTO by
section 92)(a) of the E.O. FTO
Ordinance 2000,

The complainant filed his returns for the assessment year 1998-
99 under the Self Assessment Scheme at an income of Rs.3,42,296.
A notice under section 61 of the Ordinance served on the
complainant for the assessment year1998-99 and 1999-2000.
Reasons for excluding the return from the SAS not given inspite of
several reminders. Same assessment was appealed against before
the CIT(Appeals) which was pending at the time of filing of
complaint.
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COMPLAINT NO. 124972001

M/s Cyclopes International, Sialkot Complainant
Versus
The Secretary. Revenue Division, Islamabad.  Respondent
Summary of Findings

Law: Income Tax Ordinance.

Subject: Delaved Issuance of Refund.

Recommendations:  Recommended that ulongwith 4
refund that became due on 15-9-1988.
compensation at 15 percent be paid
from 15-12-1988 up to the date of
actual payment to the complainant.

Refund created at Rs.63.931 for the assessment year 1984-
83 but not paid. Repeated applications from 1988 10 2001 remained
un-responded. The reason assigned being misplacement of record.
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M/s Business Security Technology (Pvt) Ltd.
Islamubad Complanant

Versus
The Secretary, Revenue Division, Islamabad.  Respondent

Summary_of Findings

Law: Income Tax Ordinance.

Subject: Whether service provided by Security
Agencies falls within the definition of
presumptive tux regime.

Recommendations:  Recommended that Chairman CBR to
hear the representation after afford
opportunity to the complainant and
pass un appropriate order.

The complainant is a private limited company. which rendered
security services. Tt was assessed for the charge years 1993-94 10
1996-97. However. proceedings under section 06A were initiated
and an order passed on 30-9-1998 holding that the nature of the
business of the company could not fall under the head “Services
Rendered™ and therefore assessment should be made under section
S0C of the Income Tax Ordinance. The complainant agitated the
issue before the Tribunal. which was pending. The complainant
addressed a letter dated 29-05-2001 followed by there reminder
but no reply was sent. The main object of the complainant was that
the status of Security Company may be re-examined and placed at
puar with professionals such as accountams, lawyers. advisers and
consultants. Non response amounted to maladministration.
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COMPLAINT. NOQ. 12502001
Sh. Shan-e-Elahi. Complainant
Versus

The Secretary, Revenue Division,
Islamabad. Respondent

Summary of Findings

Law: Income Tax Ordinance
Subject: Harsh assessments
Recommendations: The Commissioner should pass orders

u/s 138 to meet the ends of justice.
Enquiry be also made regarding the
loss of records.

The complainant alleged that for the years 1999-2(00 and
2000-2001 assessments have been made at Rs.75000/- and
Rs.85000/- respectively in his case and these assessments are based
on the assessments for the years 1997-98 and 1998-99, although
the assessment orders for those earlier years were never served
on him.

On an examination of the records the contention of the
complainant regarding absence of service of the orders for carlier
years was found to be valid. It was also found that the assessment
orders and demand notices for the years 1995-96 to 1997-98 were
missing. It was further observed that the declared sales for the
years 1999-2000 and 2000-2001 were about twelve times of the
declared capital and there appeared 1o be no justification for the
further 100% increase in sales made by the assessing officer.

In the findings/decision the question of jurisdiction of the ET.O.
in the context of the provisions of section 9 of the ET.O. Ordinance
was also discussed at length and it was observed that the FT.O.
had jurisdiction in all cases where maladmnistration was involved.
It was recommended that the Commissioner should invoke his
powers under section 138 and pass orders to meet the ends of
justice. It was also recommended that enquiry be made regarding
the loss of records.
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COMPLAINT NO. 7442001

M/s Rehmat Ali Sheikh, Hyderabad Complainant
Versus
The Secretary, Revenue Division, Islamabad Respondent

Summary of Findines

Law: Income Tax Ordinance, 1979

Subject: Finalization of assessment much before
the expiry of limitation.

Recommendations:  No mal-administration

In the complaint it was stated that the department was trying
to finalize assessments by 31" May 2000 while the period of limitation
specified in section 64 of the Income Tax Ordinance was to expire
on 30-6-2000. It was contended that the haste in finalization of the
assessment had caused inconvenience to the Advocates as well as
to the assessing officers. It was. however, observed that no principle
of justice was violated in the case as long as a proper opportunity of
hearing was afforded to the assessees. It was further observed
that in fact it should be the endeavour of every officer and likewise
of the assessees and their Advocates that the assessments be
finalized as early as possible. No case of mal administration was
thus found and the matter was closed.
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COMPLAINT NO. 758-K/2001

Moti-ur Rehman. Malir Halt. Karachi Complainant
Versus
The Secretary. Revenue Division, Islamubad Respondent

Summary of Findings

Law: Income Tax Ordinance, 1979.
Subject: Refund.
Recommendations:  Outstanding refund be paid.

In this complaint by a salanied person, since retired, it was
stated that for the assessment year 1996-97 a refund of Rs.1,789/-
had been claimed by himyon the basis of employer s salary centificate.
It was stated that out of this amonnt only Rs.1000/- has been
refunded on 16-3-1997 and the balance amount of Rs, 789/ remained
unpaid. During the proceedings it was stated by the respondent that
the complainant’s tax records were no longer traceable and it was.
thercfore, not possible to issue the refund claimed. It was observed
in the findings that the loss of the records was a matter of serious
concern and it does not. i any case. justify the non issuance of
refund. 1t was observed that it was obvious from the salary cenificate
and copy of tax return that a total amount of Rs.1.789/- was
refundable o the complainant and the respondent could not show
as to why only Rs [000/- was refunded. It was. therefore,
recommended that the balunce Rs. 789/~ be paid forthwith and
compensation be also paid we.f. 16-3-1997 viz the date of part
payment of refund. It was further recommended that the RCIT
should appoint a senior officer 1o inspect the records of relevant
Circles and 1o fumish a report within the date specified.



143
COMPLAINT NO. 1348 1L/2001

M/s Awais Law Associates, Lahore Complamant
Versus
The Secretary. Revenue Division. Islamabad Respondent

Stenmmmairy of Findines

Law: Income Tax Rules. 1982,

Subject: Failure to pay remuneration 1o receiver.

Recommendations:  Remuneration of Rs.25.000/- be paid
and fresh rules be framed.

The complainant, an Advocate. cluimed that he had been
appointed as a receiver in the case of a limited company under the
Income Tax Recovery Rules but that no remuneration had been
paid to him for the services rendered. The respondent’s main plea
was that no role was played by the complainant in the recovery of
tax from the defaulting company. It was also pointed out by the
respondent that the issue had already been disposed of by the High
Court and the Supreme Court and subsequently a commitiee was
formed by CBR which examined the complainant’s claim. The
committee is stated to have found that the complainant was unable
to make any significant contribution towards the realization of
Government dues. The matter was also statedly examined by the
RCIT, Lahore on the directions of the Lahore High Court and he
too rejected the complainant’s claim although a letter of
commendation was directed to be issued 10 him.

After consideration of all aspects of the case it was found
that although the services rendered by the complainant were not of
a nature as would justily his claim of 3% of the amount recovered,
he had definitely played a role in the recovery of Rs.30 million from
the defaulters. It was also observed that if no service had been
rendered by the complainant there was no basis for the issuance of
a certificate of commendation 1o him. It was thus recommended
that remuneration of Rs.25.000/- be paid to the complainant and
fresh rules be framed by the CBR 1o provide a scale of remuneration/
fee for receivers.
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COMPLAINT NQ. 975/2001

Mr. Igbal Haider.

Cost & Management Accountants,

[5-C. East Trust Colony.

Bahawalpur. Complainant

Versus
The Secretary,
Revenue Division.
Islamabad. Respondent

Summary of Findings
Law : Income Tax Ordimance. 1979

Subject: Request for payment of fee and
commission was not acceded to on the
plea that the claim was under process
due to non-availability of necessary
funds.

Specific directions: It was recommended to CBR to clear
the bill of the claimant within one month.

The complainant. a Cost & Management Accountant, was
nominated by the CBR for assessment work on 13.2.1998 and 28
cases were entrusted to him. The claimant after completing the
work, submitted his bill. He was not paid. The defence plea was
that the ¢laim remained under process due to non availability of
necessary funds for which proposal for allotment has duly been
made. It was observed that delay and completely ignoring the letters
and not replying altogether in spite of reminders and personal visits,
amounts to maladministration on the part of Department. It was
recommended to CBR to clear the bill of the claimant within one
month.
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/ 1349 01
Ms Ciros Enterprises
42 Haider Road
Rwp Complainant

Secretary Revenue Division

Islamabad Respondent
,SI'UHHI(H ¥
Law: Income Tax Ordinance , 1979 and Sales

Tax Act 1990

Subject: Deduction of withholding tax w/s 30(4)
of the income tax ordinance 1979, on
payments made inclusive of sales tax
amount claimed as fully reimbursable
by the complainant.

The complainant is a supplier of goods to the CMA (DP)
Army ., and had an arrangement with the latter wherein the
complainant deposited the sales tax due on the supplies on behalf of
the CMA (DP) and claimed reimbursement of the same from the
CMA who used to reimburse the sales 1ax amount in full before
but later on started deducting the withholding tax u/s 50 (4) on
payments inclusive of the sales tax amount . The CMA (DP)) relied
on a CBR letter dated 19.04.2001 wherein it was stated that
withholding tax is attracted on account of gross payments inclusive
of sales tax.

The issue here is whether WHT is chargeable on “payment
of goods only ,” or ““on the payment of goods + sales tax .” In order
to clarify the issue reference 1o the section 50(4) and Para " E” of
part 1 of the First Schedule of the Ordinance was made wherein it
was observed that the term. * payment” is used which does not
exclude any component of payment.

According to the section 3 (3) (a) of the Sales tax Act 1990 .
the hability to pay the tax is on the person making the supply and



146

the new sub section (3 A) is inapplicable in the instant case as the
complainant was unable to produce any notification as provided by
the new sub section . It was observed that no one can contract out
of a statute, and such an agreement is void and not enforceable, No
maladministration on part of Revenue Division has been established
and the complaint is thus rejected.
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COMPLAINT NQ: [226/200]

Bashir Akbar.
Haidery Kirvana Store, P.D Khan. Complainant
Against
The Secretary,
Revenue Division,
Islamabad. Respondent
,El,‘.ﬂi’"lfﬂ'\‘
Law: Income Tux Ordinance .1979
Subject: Exclusion from Sell Assessment

Scheme (2000-2001)

The complaimnant had objected to the exclusion of his return
filed under the SAS (2000- 01) and finahzation of the assessment
order /S 62 of the Income tax ordinance 1979, According 1o the
provision no (v) of the Circular no.2[ of 2000 (Income tax) the
eligibility for availing the said scheme requires that the tax payable
on the declared incorme must be 20 % higher or more as compared
10 the tax payable on income last declared / assessed. Thus the
income declared has to be such as would result in 20 % higher tax
payable. In the instant case tax on declared income of Rs: 62,200/
-comes to Rs: 1,521 /- as against 1850/ paid on the last declared
income. The complatnant’s return does not qualify under the SAS
(2000-2001) and is therefore rejected.
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COMPIAINT NO. l,?;Q-MZQQ{

Mr. Javed Akhtar Gohar of
Haram Recruiting Agency. 30 Abbot Road. Lahore
Vs,
CBR. Islamabad (Income tax)

It was alleged that the original assessment was set aside by
CIT(A) with the direction that case “may be decided as per history
of the case™. Howe ver, the assessing officer reassessed the income
at the same figure on which he had made the original assessment
disregarding the instructions by the appellate authority. He thus acted
in an “oppressive and unjust manner” amounting to
‘maladministration”.

On investigation. the facts on record were found 10 be in
favour of the Complainant because previously the assessed income
had ranged between Rs.31,000 to Rs42,000/- in the three preceding
years. Income in the year-in-dispute was estimated at a net figure
of Rs.120.000/- as against the declared income of Rs.27,600/-, The
assessment order neither contained any working of the income nor
CIT(A) had been ignored. The assessment was consequently held
to be “arbitrary, unjust, oppressive, unlawful” entailing transgression
of authority falling under “maladministration™,

Moreover, on examination, the records were found to be
outrageously ill-arranged inasmuch as (1) assessment orders for
several years were missing though IT-30s were obtaining on the
file; (2) several assessments were made on one single day: (3)
assessments were made at ‘net income” without any computation
or basis; (4) though copy of assessment order for 1997-98 was
supplied to the taxpayer. the same was not available on office record;
(5) ar least in two assessment years no cognizance was taken of
non filing of return nor any proceedings initiated: (6) return, mistakenly
filed by an existing assessee of another Zone clearly mentioning his
NTN. was not trans ferred to the appropriate Circle. Taking note of
this lack of supervision by superior officers. the importance of
“effective supervision and strict monitoring of field officers™ was
emphasized.
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COMP NO.24 l
Mr. Abdul Latif,
Choudhry Tikka Shop, Abbottabad. Complainant
Verses
Secretary, Revenue Division, Islamabad. Respondent
Swnmary of Findings
Law; Income Tax Ordinance.
Subject: Harsh assessment framed for non

payment of illegal gratification.

Recommendations: Charge of harsh assessment not
established. Another officer responsible
for not framing the reassessments for
the years 1994-95 and 1995-96 within
the limitation period, recommended to
be proceeded against under E&D Rules
1973.

The complainant running a Barbecue shop alleged demand of
illegal gratification, which if not paid would result in harsh
assessment. On investigation it was found that the case was
selected for total audit before the incumbent officer was posted in
that circle and assessment was framed with the approval of the
IAC. Hence charge not established. However, during the
investigation 1t was discovered that reassessment for the charge
years 1994-95 and 1995-96 had gone time barred for which
disciplinary action was recommended against the responsible officer.
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COMPIAINT NO.4854/2001

M/s City Heart Plaza.Fuisalabad Complainant

Versus

The Secrelary.
Revenue Division, Islamabad Respondent

Sunary of Findings

Law: Income Tax Ordinance.

Subject: Non implementation of the order of the
Income Tax Appellate Tribunal.

Recommendations:  Zonal CIT asked to cancel the
assessment framed by the assessing
officer 1gnoring the order of the
Appellate Tribunal. and direct him to
pass a freshorder. The officer ignoring
order of the Tribunal recommended to
be proceeded against under the E&D
Rules 1973.

The complainant alleged that the assessing officer had framed
the assessment on an AOP and made additions under section
13(1)iaa) of the Income Tax Ordinance. On appeal the addition of
Rs. 13,80.000 was deleted and the assessing officer directed to re
assess the case. after considering relevant facts. The department
applied against this decision before the Tribunal but without success.
The assessing officer reassessed the case under section 62 without
considering the order of the Tribunal. On examination it was noticed
that the order of the Tribunal had been received in the Judicial
Branch of the Zonal Commissioner of Income Tax Faisalabad, yet
the assessing officer ignored the Tribunal’s order. It was
recommended to the Chairman CBR to institute an inquiry under
the E&D Rules 1973 against the assessing officer who passed the
order on 30-6-2000, Zonal Commissioner was advised 1o exercise
his revisional powers under section 128 of the Ordinance. and cancel
the order passed by the assessing officer und direct him to complete
the assessment in the ight of the verdict given by the Income Tax
Appellate Tribunal.



Mian Tuhir Rashid.
M/s latif Brothers Instruments, Lahore Complainant

Versus

The Secretary.
Revenue Division. Islamabad, Respondent

Swmmary of Findings

Law: Income Tux AcL

Subject: Wrong notion about the assessment
having been made for 18 months.

Recommendations:  Due to change introduced in the
definition of “Income vear™ by Finance
Act 1993, assessment for 18 months had
1o be made on prorata busis.

The complainant alleged that his assessment to income tax
for the assessment year 1993-96 was based on income for 18 months,
which was legally not justified. On investigation. the Revenue
Division explained that in view of the amendment made by the
Finance Act 1995 the definition of “income vear™ was changed
and income assessed for 18 months was 1o be prorated in the light
of CBR Circular No.4 of 1995 dated 9-7-1995. There could not be
Iwo separate assessments as requested by the complainant. The
matter was rectified and grievance resolved.
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COMPLAINT NQ.522/200]

Haji Khushi Muhammad.
Abbottabad. Complainant

Versus

The Secretary.
Revenue Division. Islamabad. Respondent

Summary of Findings

Law: Customs Act.

Subject: Allegation of application of wrong rate
of Customs Duty on the imported goods.

Recommendations:  Rate of duty as applicable on the date
of filing of bill of entry is relevant.
Correct legal position explained to the
complainant.

The complainant alleged that he had booked 3 items of
machinery from Dubai for development in his native place. These
items were not liable to customs duty, but when the consignment
arrived at Rawalpindi Dry Port on  8-4-2000 customs duty was
imposed. Matter examined and legal procedure explained to the
complainant that the material date for liability to customs duty is the
date of filing the bill of entry in the Collectorate. Since the bill of
entry was filed on 17-4-2000 it was assessed in terms of 30 of the
Customs Act. Complaint rejected.
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COMPLAINT NO.820/200]
Rana Muhammad Arshad Kahn,
Faisalabad Complainant
Versus

The Secretary, Revenue Division. Islamabad.  Respondent

Summary of Findings

Law: Income Tax Ordinance

Subject: Investment in super structure of poultry
farm over valued under the Tax
Amnesty Scheme.

Recommendations:  CIT asked to ascertain whether super
structure of poultry farm falls in the
specified category under the Tax
Amnesty Scheme.

In this case the declaration made under the Tax Amnesty
Scheme 2000 was rejected and was contested by the complainant.
The assessing officer accepted the declared value of all the assets
except House No.220 H.  Gulshan-e-Ravi, Lahore and poultry
farm.

2. Afler examination, it was recommended that amnesty
scheme provided for due exercise of discretion by the Commissioner
Income Tax where it was warranted. The Commissioner Income
Tax concerned was therefore asked to ascertain the nature and
quality of construction of poultry farm and 10 decide on the basis of
enquiry whether the property actually falls in the specified category
under the Tax Amnesty Scheme.
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COMPIAINT NO.1365/2001

M/s Paktel Lid.
Islamabad Complainant

Versus
The Secretary, Revenue Division. Islamabad.  Respondent

Summary of Findines

Law; Income Tax Ordinance,

Subject: Claim of reassessment having got lime
barred under section 66( L )ic) dispelled.

Recommendations:  Limitation period under section 66i 1)c)
of the Ordinance not applicable in partly
set aside cases.

Complaint filed by a public limited company for refusal of the
department to give Appeal effect to the order passed by the Income
Tax Appellate Tribunal. in consequence whereof assessmients [ramed
for the charge years 1993-96 to 1997-98 were partly set aside.
Plea 1aken by the complainant that the set aside assessmients should
have been framed within limitation period presenbed under section
6O C) of the Income Tax Ordinance not accepted. Held that
fimitation period would not be applicable on the facts of the case. as
partial assessment could not be made for any vear.
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COMPLAINT NO.1391/2001

Mr, Muhamumnad Mushtaq Chuhan,
Gujranwala Compluinant

Versus
The Secretary, Revenue Division, Islamabad.  Respondent

Swwmmary of Findings

Law: Income Tax Ordinance.

Subject: Apprehension that harsh assessment
would be made subsequent to the year
of total audit misplaced.

Recommendations:  Department advised to proceed on
cogent evidence mstead of proceeding
On presumprions.

The complainant an Advocate objected to selection of his return
for the year 1998-99 for total audit. After investigation it was noted
that the complaint was based on an apprehension that subsequent
assessments or the years 1999-200010 2001-02 would be completed
on the basis of income estimated after total audit. Held that 4
realistic view be taken based on cogent evidence and reliuble
information, and nol to proceed on mere presumption or stercotype
phrases customarily used in assessment orders.
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COMPLAINT NQ.1506/2001

Haji Muhammad Igbal,
Attock Complainant

Versus

The Secretary, Revenue Division. Islamabad.  Respondent

Summary of Findings

Law: Income Tax Ordinance.

Subject: Non receipt of refund.

Recommendations: Complainant advised to institute
criminal proceedings against the
assessing officer who had issued a cash
refund voucher for the amount not
received by the complainant. CBR
asked 10 inquire in respect of refund
issued for cash payment in disregard of
its instructions dated 16-1-1982.

In this case income of the complainant for the assessment
year 1994-95 was estimated at Rs.253.383 and after adjusting the
tax liability a refund was determined at Rs.1.86.877. The complainant
claims that he was not handed over refund voucher where as the
department asserts that it was issued vide Voucher No.37 Book
No.7129 and was received by the complainant himself. On
ivestigation it was noticed that as aguinst the departmental
instructions, the refund voucher was issued to be paid in cash. as it
was not issued as account payee voucher. The stenographer and
the assessing officer who were involved in this fraud had already
left government service. As the complainant had admitted that he
had personally signed on the counter foil of the refund voucher in
token of receipt of the amount. which was fraudulently not paid to
him, was advised to approach a criminal court of law against the
persons named in the complaint, if advised. It was recommended
to the CBR 1o order an enquiry in respect of refunds issued for
cash payment in disregard of tts instructions dated 16-1-1982.



Mrs. Humaira Mubashir Complainamt
Against

The Secretary, Revenue Division, CBR,
Islamabad. Respondent

Sumumary of Findings

Law: Income Tax Ordinance. 1979,

Subject: Refund

Recommendations:  Complainant 10 produce documentary
evidence of payment at source before
the assessing officer and on production
of proof of payment refund be paid with
compensation u/s 102,

Complainant alleged that assessment proceeding for the
assessment year 1995-96 was finalized vide DCR No.121 dated
04.06.1996 and the refund was determined at Rs 89,902 /- but the
refund voucher was not issued .In its reply the Department admitted
the creation of refund on the basis of declaration but pleaded that
when the assessee was directed to provide challans to verify the
payment she instead filed the complaint . The plea of the Depariment
suffers from inherent infirmities .The assessment and creation of
refund without proof of payment shows carelessness in discharge
of duties. It is evident from the record of these proceedings that the
complainant did not produce any document to prove payment at
source even at the time of hearing .It is recommended that the
complainant produce documentary evidence of payment at source
before the assessing officer. On production of proof of payment of
Rs 89.902 /- ., the same be paid to the complainant alongwith
compensation at the rate of 15 % per annum from 05.09.1996 1il]
payment.



Mr. Mohammad Igbal Karachi. Complainant
Vs,
The Secretary, Revenue Division. Islamabad.  Respondent

Swummary of Findings

Luw: Income Tax Act. 1990

Subject: Return filed-not placed in file-Arbitrary
Decisions-Modified.

Recommendation:  Penalty imposed on the complainant be
cancelled and deleted.

The complainant had filed Rewrn of Sales Tax as nil Retum
on 9-10-1999 with National Bank of Pakistan. It however. appeared
thut this Return was not placed on the relevant records, The
complainant filed another retum on  20-10- 1999 for the same
period. The complainant was issued a letter as to why penalty of
Rs.5.000/- should not be imposed as provided under law for failure
to file return within prescribed date.

The Collector mmself under tus letter No 3147 YA&P/Federal
Tux Ombudsman/SECTT/E/2001 dted 20-04-2001 has conlivmed
that the return of Sales Tax was filed on 9-10-1999. The case was
fixed for herring on 07-05-2001 but none appeared from the
department. Tne case was again fixed for heanng on [53-05-2001
and on this date also, none appeared from the Department
concerned. Considering the iesponsible and negligent attitude ol
the department, notice was issued to the Collector of Sules Tax 1o
personally appear 31-05-2001 and explain in writing reasons lor
non=uppearance on the dates of hearing i spite of the notices served
on them. The record proved that notices were issued and served on
the department. Since the representatives of the department have
expressed sincere regret for their absence on the due date and
have promised to make necessary investigation in the matter with o
view to avoid this kind of eventuaiity in future. taking a lenient view
the apology was sccepted. Penalty imposed was cancelled.
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COMPLAINT No.634 QF 2001

Mis. LA Texatile Mills Lid. Faisalabad. Complainant
Versus
The Secretary. Revenue Division, Islamabad.  Respondent

Summiary of Findinvs

Law: See.80CC & SOD.

Subject: Challenged - Supreme  Court
Judgement — not applicuble 1o claims
not refunded.

Recommendation:  Refund ordered with additional
compensation.

The complainant claimed that under clause H8-D. Part T of
the Second Schedule of Income Tax Ordinance 1979, its profils
were exempted from tax for 5 years from 24-1-92 10 23-1-97. In
the year 1991 tumover tax was imposed by Sec 80D and i 1992
withholding tax on export proceeds was imposed by Section SOCC.
The complamant challenged the validity the levy in the Lahore High
Court. During the pendency of the petition the depantment recovered
an amount of Rs.1.815.427. The petitions filed by several parties
were dismissed by the High Court but the Supreme Court by its
consolidated judgement dated 4-6-1997 (Elahi Cotton Mills (PLD
1997 S.C.582) allowed the appeal holding that levy and recovery
under Sec.80D und 80CC would not apply to assessees having
protection under the Economic Reforms Act. The claimant by letter
duted 23-9-97 applied for refund of Rs.1.815.427/-. The Central
Board of Revenue by its Circular dated 11-12-97 addressed to all
tax authorities advised that in view of the opinion of the Law &
Justice Division the refund cannot be made. This Circular was
challenged by the petitioner in the Lahore High Court which was
set aside. Thereafter the complainant addressed three letters during
4-4-98 ta 27-10-98 but no replv was given. Again the complainant
filed Writ Petition in the High Court, which by its judgement dated
25-2-99 ordered to create refund within three months. The
department was informed about the judgement by complainant on
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2-3-1999. On 19-5-19999 the Deputy Commissioner refused to grant
the refund. In appeal the Commissioner directed DCIT to reconsider
the matter. Till the filing of the complainant no response was received
from the department. It transpired that payment of Rs. 1,815,427/
had been adjusted against demand under Sec 80D, It was pleaded
that as the company while filing returns for assessment years 1993-
94.95 and 96 did not ask for refund. it was estopped from claiming
the same and that no proof of payment of tax was provided. From
the facts it was clearly established that the entire amount 1.815.427/
- had been adjusted towards tax under Sec.80D. After framing
assessment and adjusting the demand under Sec.80D to ask for
proof of deduction under Sec.50 was held nothing but a crude attempt
to delay and defeat the claim for refund. The complainant had
challenged the validity and vires of Sec.80D and Sec.80CC and
had obtained fuvourable order from the Supreme Court, The
department’s plea that the judgement will operate prospectively is
misconceived und distortion of fact and law. Recommendation was
made to refund the amount with additional compensation.
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COMPIAINT No.711 OF 2001

Sufi Sajjad.
Islamabad. Complainant

Versus
The Secretary. Revenue Division. Islamabad.

Mr. Mir Ahmed Ali. Advocate.
Mr. Habibullah. Inspecting Additional
Commissioner. Respondent

anmary of Findings

Law:

Subject: Notice u/s 85 not served on assessee —
Notice u/s 63 of Income Tax and 1ssued
without the prior approval of IAC.

Recommendation:  Notice cancelled.

The complainant alleged that on 7-2-2001 a demand was
received for the assessment year 1996-97 amounting to Rs.84.230/
-. The complainantobjected that neither he was intimated properly
nor any assessment order was supplied to him as required under
law. On 24-4-2001 notice under Section 93(2) of the Income Tax
Ordinance was served requiring to deposit the said amount by
1-5-2001. A reply to the letter of the complainant was also delivered
stating that on 20-7-99 the notice was served on Mr. Kabir. The
complainant’s advocate replied there was no proper service as
required by Section 85 (1) of the Ordinance. On 5-5-2001 DCIT
issued a show cause notice under Section 65 dated 16-5-2001 for
re-opening the assessment for the year 1996-97. The department
replied that the service of notice was proper as all the notices issued
earlier were received by Mr. Kabir, which was duly complied. and
no objection was made. The advocate for the complainant contended
that requirement of Section 85 had not been complied and therefore
the notice should be struck down particularly as notice was not
served on the complainant being an assessee. The proceedings in
pursuance of the notice under Section 85 of the Income Tax
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Ordinance were recommended to be invalid and of no effect. The
disciplinary action was recommended against the Special Officer
as he had issued notice under Section 63 without oblaining the prior
approval of the Inspecting Additional Commissioner of Income Tax.
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COMPIAINT NO.1399-K/2001/C 11/2001

M/s. Karachi Shipyard & Engineering Works Lid..
Dockyard Road. West Wharl. Karachi. Complainant.

Aguinsl
Secretary,
Revenue Division.
Centrul Board of Revenue.

Islamabad. Respondent.

Stnimary of Findines

. This is a complaint against the abuse of power. mal-
administration and retention of money and also non-implementation
of the order of learned Secretary of Law, Justice and Human Rights
Division dated 1-6-1999.

2. M/s. Karachi Shipyard & Engincering Works Lid. is fully
owned by Ministry of Defence engaged in the manufacture of heavy
plants and machineries since 1932, The income-tax assessments of
the complainant were being completed and finalized under normal
law under section 80-D of the LT. Ordinance. 1979 treating them
as manufacturer-cum-assembler bur pot as a contractor till the
assessment year 1991-92. However. from the assessment year 1992-
93 (0 1995-96 department changed its stance treating the complainant
as that of a supplier finalizing the assessment wW/s80@ of the Income
Tux Ordinance. 1979 resulting in huge demand of Rs. 775.00.007/-,

3. Reacting toitthe complainant filed appeals/revision but
the case undecided till 1999, In the meantime CBR made a reference
to the Cabinet wath regard 1o the disputes between the government
organization and CBR. A directive from Cabinet was received that
all the court cases against CBR maybe withdrawn and any dispute
with CBR should be resolved through Inter Ministerial consultation
or should be referred to the Mimistry of Law. The complainant,
therefore. withdrew his Revision Petition and procceded before
Secretary. Ministry of Law who ruled that the business of the
compluinant did not fall under the categonies of supplier or contractor
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but a manufacturer. The complainant contended that despite of the
clear finding of the Secretary. Ministry of Law, the department did
not issue refund. It was pleaded that before going to Ministry of
Law. Revision Petition has been withdrawn but the dismissal order
of the Revision Petition was finalized on 28-6-1999 and the order of
the Secretary of Ministry of Law was passed on 1-6-1999, does
not mean that it effects the merits of case. The CBR accepted this
decision and he is bound to implement. but even after a lapse of two
years the grievance of the complainant was not redressed due to
the failure of the relevant authorities to act in the matter at the right
time, thus violating the decision of the Secretary Law dragging the
complainant in unnecessary lhitigation.

4. It was recommended that the CBR must implement the
order of the Secretary Law. Justice and Human Rights Division
dated 1-6-1999 on or before 16-11-2001. Any amount due to the
complainant after implementation be paid on or before 15-12-2001.
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"OMPILAINT NO.808-K/2001.

M/s Bit Brain Technology.
Karachi, Complainant

Secretary.,

Revenue Division.

Central Board of Revenue.

Islamabad. Respondent

Appeal u/s 156-no action-maladministration
Suntmary of Findings

I, The claimant had filed claim for refund . The complainamt
pleaded that he himself went to Islamabad 1o verify the paid challans
from Data Processing Centre and submitted the copies of verified
challan to the concermed DCIT.IAC and CIT(D). his request of
rectification of refund was not acceded to .

2. Inreply the Respondent admitted these facts .from the
admitted facts and record. it is evident that rectification application
/s 150 was received by by the DCIT on 11-01-2001. but the DCIT
issued letter for verification after a lapse of seven months there
after no action taKen despite of repeated reminders . This can happen
only where the Adjudicating Officer is inefficient / ignorant of faw
and incompetent . He even did not care 10 follow the CBR circulars
and instructions providing limitation period for disposal of rectification
application.

3. It was recommended to issue show cause nolice to the
Assessing Officer and verifying the amount refund be issued within
15 days of the recufication .



FINDINGS/RECOMMENDATIONS
ON COMPLAINTS AGAINST

CUSTOMS DEPARTMENT
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M PIAINT NO. 73-K OF 2001

M/s K.K. Traders and others. Complainant
Against

Assistant Collector of Customs,

(Refund & Rebates) Customs Dryport.

Mughalpura, Lahore and others Respondent

Summary of Findings

Law; Customs Act, 1969.

Subject: Valuation of goods and maintainability

of complaint.

Recommendations:  Complaint rejected as the issue had been
decided by the Tribunal and Wafaqi

Mohtasib.

It had been alleged in the complaint that the respondents have
passed order by ignoring the judgment of superior courts and order
of the CBR, while increasing the declared value of goods without
sufficient reasons and evidence. The complaint presented before
this Secretariat has been considered by the highest tribunal of the
Custom Department as well as by the Wafaqi Mohtasib. All of
them have not found any illegality in the orders passed by the Customs
Authorities. On the other hand the findings are that the goods
imported were under invoiced and value was mis-declared. [t was
held that there are no grounds to re-open the case, which has already

been considered and decided. The complaint was rejected.
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COMPLAINT NO. 330-K OF 200]

M/s Shafig Textile Mills Limited.
Federal "B Industrial Area, Karachi, Complamant

Againsl

The Collector of Customs (Exports),
Customs House. Karachi and others. Respondent

Stmntary_of Findings

Law: Customs Acl. 1969,
Subject: Compensation for delayed payment of
refund.

Recommendations:  Delay  due  to  litigation  No
maladministration - damage suffered not
proved. Claim for compensation
disallowed.

The complainam had claimed compensation for delayed
payment of refund of customs duty which was wrongly charged. It
applied for refund on or about 28" May 1998 but it was not paid
immediately and the matter remained pending in High Court, Supreme
Court. Watugi Mohtasib and Law & Justice Division. Islamabad.
The Collector of Customs { Exports) sanctioned refund cluims on 6-
01-2000 and ransferred the amount of refund 1o the Regional
Commissioner of Income Tax Corporate Region for seitiement of
the demand of arrears against the party on the request of the party
and Income Tax Authorities. The claimant admitted that the amount
was puid for adjustment 1o the Commissioner of Income Tax. In
view of the existing hability of the complainant the amount ¢laimed
would not have been pard 10 06 Tt was obsersed that much of the
time was spent in hivigation and taking advice fromthe Law & justice
Diviston nsuch crrcamstances mal-adnumistration commiued by a
Tax Employee has not been proved. As mal-administration was not
proved reliet of awarding compensation cannot be awarded
Compensation under section 22 of the Estabhishment of the Office
of Federal Tay Ombudsman Ordinance 2000 can be granted where
the clabmunt establishes maladnimistration and the damage sutfered
by him
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COMPILAINT NO.1390-K/2001

M/s Orient Traders, Karachi. Complainant
Versus
The Secretary, Revenue Division, Islamabad.  Respondent

Summary of Findings

Law: Customs Act.

Subject: Incidence of service charges if passed
on to consumer or claimed as an
expense not allowable. Burden on the
claimant to prove the fact.

Recommendations: Recommended that if any party has
passed on the incidence of the charges
to the consumers or has claimed the
same as expenses and allowed as such
could not be permitted to claim refund
for the same.

The Complainant claimed refund of 2% fees paid as service
charges, which became refundable having been declared illegal by
the Supreme Court of Pakistan on 24-2-1999. Held that if any
party has claimed the same as expenses and allowed as such could
not be permitted to claim refund for the same as the benefit could
not be allowed twice and it is for the claimant to establish the factual

position.
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COMPIAINT NO. 1064-K/2001

M/s Pakistan Pulp Papers & Boards Mills
Association, Karachi Complainant

And
COMPIAINT NO. 1251-K/2001

Mr. Noor Muhammad,
M/s Impex Agencies, Karachi Complainant

‘ersus
The Secretary, Revenue Division, Islamabad Respondent

Swmmary of Findings

Law: Customs Act, 1969.

Subject: Valuation of imported goods.

Recommendations: In future valuation of imported goods
be fixed u/s 25 of the Customs Act
giving full opportunity to all parties.

These were two related complaints, one filed by the
manufacturers of coated duplex board and the other by importers
of the same commodity. It was contended on behalf of the
manufacturers that import of coated duplex board was being allowed
by the Customs authorities at too low a value which affected the
business of the manufacturers and also resulted in loss of revenue.
On the other hand it was contended on the behalf of the importers
that customs authorities had already enhanced the declared value
but in case the manufacturers still considered the value to be low
they had already been offered the goods for purchase at the same
value, which offer had, however, not been availed of. It was
recommended in the findings that in future, valuation of imported
goods should be fixed after giving full opportunity to the importers
as well the manufacturers or to any other interested person. It was
also observed that it seemed that the importers had declared the
value of the goods between $ 340 and $ 360 per metric ton which
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was assessed between $ 450 and $ 477 per metric ton. It was
observed that it needed to be ascertained whether any action has
been taken against the importers for under-valuation of goods. The
respondent was directed to submit a list of all consignments of coated
duplex board imported from [-1-2001 till date, also stating whether
action had been taken in any case for under-declaration of value.



174
Complaint No.460/2001

Malik Masood ul Hassan.
H 159-A, St. 36, F-10/1, Islamabad Complainant

Versus
The Secretary. Revenue Division, Islamabad.  Respondent

Summary of Findings

Law: Customs Act.

Subject: [llegal confiscation of vehicle.

Recommendations:  Sales proceeds of the auctioned
confiscated vehicle to be paid 10 the
complainant.

M /s Contractors International Pvt Lid Islamabad purchased
a Toyota Corolla car model 1988-89 on 16-12-1996 from Mr. Fayyaz
S/o Muhammad Hussain resident of village Basia district Attock.
After verification of the relevant documents available in the original
file Motor Registration Authonity registered the vehicle and allotted
number IDH 709 on 28-12-1996. However the Customs Airfreight
Unit Islamabad informed the Excise & Taxation Department that
the vehicle was non-duty paid. It was therefore confiscated by the
Deputy Superintendent Customs Preventive Rawalpindi on
30-1-1997. Appeal filed before the Collector Customs (Appeals)
Rawalpindi was rejected by him on 15-7-1997. But the Customs
Appellate Tribunal Lahore allowed the appeal to the extent that the
fine imposed was reduced from 100 percent 1o 30 percent, in addition
to payment of duty and taxes leviable on the vehicle. The sale
proceeds of the vehicle disposed of in open auction ordered to be
paid to the complainant.
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COMPLAINT NO.504-1/200]

Shaikh Salim Ali,
M/s Shaikh Salim ali (Pvt) Lid. Lahore Complainant
Versus
The Secretary, Revenue Division. Islamabad.  Respondent
Summary of Findings
Law: Customs Act.
Subject: Claim of refund of Customs Duty.

Recommendations:  Claim rejected on the ground that
declared value of imported goods higher
than the ITP value to be accepted.

The complainant, an importer of Arms and Ammunition
imported a consignment of different calibres, which was assessed
al the declared value. Subsequently the complainant moved an
application for refund, as some parts of the consignment containing
ammuninon imported. were assessed at a value higher than that
shown in the ITP. This was claimed 1o be in contravention of SRO
136(KE)/92 dated 27-7-1992 issued in terms of section 25B of the
Customs Act 1969

2. The point atissue was whether a higher value declared
by the importer himself could be ignored if the value fixed by the
Controller of Valuation was lower. After investigation it was held
that a notification issued under section 25B could be impugned if it
could be shown that the power had been exercised arbitranly or
capriciously. There was, nothing capricious or arbitrary about the
declared value. The complaint was therefore untenable and was
reiected.
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COMPLAINT NO. 1246-K QF 2001

M/s Al-Ghazi Tractors Ltd . Karachi Complainant
Against
The Secretary, Revenue Division, Islamabad, Respondent

Suppmary of Findings

Law: Customs Act, 1969
Subject: Refund - willful delay-
Maladministration

Recommendations:  Collector of Customs to calculate the
refundable amount and pass order for
refund of the amount found due

Complainant is a local manufacturer of agricultural FIAT
tractors and conducts its assembling activity in accordance with
the Deletion programme duly approved by the Ministry of Industries
and Central Board of Revenue.

The complainant imported components of FIAT tractors which
were cleared from Customs after payment of Duty and sales tax
on the understanding that these would be subsequently refunded as
the matter of granting of exemption was already in process . The
claim was lving unatiended for want of necessary action on the
part of the concerned authorities.

The respondent submitted that the delay was caused due to
frequent transfer of officers. Such explanations have no merit and
deserve 1o be rejected. The willful delay of six vears in disposing of
the claim is clearly maladministration .It was seen that exemption
had been allowed and the Collector should have implemented 1t
instead of investigating claimant’s entitlement to refund. Tt was
recommended that the Collector of Customs calculate the refundable
amount and pass order for refund found due.
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COMPLAINT NO.1568-K/2001
C.No.10-K/2001

M/s Cyanamid Pakistan Limited Complainant
Versus
The Secretary. Revenue Division, Islamabad.  Respondent

Summary of Findines

Law: Customs Act.

Subject: Replacement consignment for defective
imported goods exempt from Customs
Duty if paid atinitial import.

Recommendations:  Recommended that. since exemption
from duty was not availed by the
complainant on import of replacement
consignments, the duty charged and
Bank Guarantee given was asked to be
refunded and released.

In this complaint refusal to refund the duty and taxes paid on
the consignments that were re-exported with the permission of CBR
and the Ministry of Commerce was contested. Despite reminders
and personal visits Customs Authorities neither refunded the duty
and taxes nor returned the Bank Guarantees, leave alone send any
response to the complainant. The department claimed that there
was no law to exempt duty on goods, which were found defective
and exported or. re-exported. However, replacement consignment
imported in lieu of defective consignments enjoys exemption with
certain conditions vide SRO 540(1/98.
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NT NO.623-K/2001

SUMMARY.
M/s. AJK International. Complainant.
Versus
Secretary, Respondent.

Revenue Division.
Central Board of Revenue,

Islamabad.
Law: Customs Act.
Subject: Mis declaration of value.

Recommendation;  Recommended that this Collector should
examine the issue and decide the case
on remits after proceeding adequate
opportunity of hearing heard.

Summary of Findings

. Thecomplainant had filed claiming refund of Rs.490.899/
- deposited as security for provisional assessment of the
consignment. The consignment was provisionally assessed at US S
2.500 PMT on 30-7-1998. The Respondent was supposed to finalise
the assessment within 180 days from the date of assessment which
was not done. After the stipulated period issued show cause notice,
Since the notice was unjustified and barred by time, Asstt. Collector
vacated his notice on the plea that valuation department had failed
1o finalise the assessmment within the given tme frame.

2. After a lapse of three years the Collector of Customs
re-opened the case on fhe ground that the order of Asstt. Collector
was not in accordance o the provisions of law. He admitted that
the order under section &1 of the Customs Act becomes final at the
expiry of 180 days. But the most significant aspect of the case is
the extent of difference in the declared value, ascertained value
and the provisional value. As a matter of fact. neither the
complainant mentioned the declared value nor the valuation
department . Valuation department assessed the value at US $ 2690
MT but in the show cause notice it was stated S 1624 MT by the
Collector and Asstt. Collector. The difference is of 66%.
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3. Thisis acase of clear misdeclaration of value involving
substantial amount of taxes. It is recommended that the Collector
should examine the legal position and decide the case on merits
after providing adequate opportunity of being heard to present his
arguments.



M/s. Al-Razzak Traders, Complainant.
R.No. 14, I' floor, Igbal Manzil,
Nanakwara. Karachi.

Against
Secretary, Respondent.
Revenue Division,
Central Board of Revenue.
[slamabad.
Law; Customs Acl.
Subject: Wrong examination reports by Customs
Officials,

Recommendation:  Recommended that CBR in exercisc of
process rested in it under section 195
of the Customs Act order release of
goods. to remit and refund the rent for
the storage ol goods on account of
wrong examination reports by customs
officials,

Summary of Findings

I. The complainant M/s. Al-Razzak Traders. Karachi
lodged a complaint that the firm had imported a consignment of
secondary quality steel sheets. The importey could not convince the
Customs that the material was tinplate exclusively meant for making
container for edibles. The bill of entry was submitted on May 19.
2000 but after a month the Additional Collector Customs issued a
show cause notice for contravention of Customs Act which was
denied by the importer who asked for shifting the goods to save
rising demurrage charges. After 56 days permission granted after
he has paid Rs.41.642/- as rent of Custom ware house.

2. On October 07, 2000 an order was passed releasing
plates of 18 inch and above while below 18 inch were confiscated
and penalty equal to three times of value of offending goods was
imposed. Thz: goods were not examined to determine the ratio of
goods 18 inches above and below,
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3. OnOctober 27. the complainant requested for completing
bill of entry. A Custom Officer checked the sheets and detected
that 785 Kg out of 49.575 tones as under-sized. The consignment
was released after much ado in December. 2000. The complainant
alleged that unnecessary delay in disposal caused Rs. 168.910/- to
port authorities and Customs choice of a costly godown caused
another Rs.39.642/-, He further stated that Collector Customs passed
wrong orders as under law he could confiscate upto 100% and not
300%. The confiscated goods being less than 10% could have been
released. The delay resulted in loss of Rs.85.939/- due to rupee
fluctuation.

4. It was observed that had the goods been examined
properly in the first instance. the difficulties and hardship faced by
the importer would not have been occurred. He, therefore,
condemned the inattention and neglect of customs. The neglect
and inattention is defined as mal-administration in clause ii of sub
section (3) of Section 2 of the Establishment of the Office of Federal
Tax Ombudsman Ordinance. 2000.

5. Ttwasrecommended that CBR under section 195 of the
Customs Act set aside the confiscation of 783 Kes goods and order
release of goods.

6. Issue delay and detention certificate to the importer for
a period from the date of filing of bill of entry to the removal of
goods to the warehouse and remission of demurrage to the port
authorities in accordance with relevant rules.

7. Lastly 1o remit and refund the rem for storage of goods
on account of wrong examination reports by customs officials.
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COMPIAINT NO. C-368/K/2001

Qamar Garments. Complainant
Against

Secretary.

Revenue Division. Respondent

Customs Act Section 24, condonation of delay

1. The complainant had lost the shipping bill and tried to
get an attested copy from the Assistant Collector . The document
was supplied to himon 28-7-1994, According to the complainant he
applied for duty drawback immediately and he pleaded that the
delay in filing the claim was beyond his control.

2. The complainant’s claim was rejected by the Collector
of Customs being time barred by 96 days i.e. after expiry of 210
days from the date of shipment and 110 days after expiry of realisation
of foreign exchange. The complainant termed this order as illegal
and arbitrary and filed application for condonation of delay in filing
the claim but no specific ground was pleaded rather mis-declared
the actual facts. The authority have discretion under section 224 of
the Customs Act to condone the delay, if the aggrieved party satisfy
that it occurred due 1o the reasons beyond his control and that if
delay is condoned there is possibility of loss being mitigated or
prevented. In the present case no grounds have been disclosed
before him to justify the delay mere statement that delay may be
condoned is not sulficient.

3. The complaint was rejected,
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COMPLAINT NO. 949-K/ 2001

Mohammad Sohail,

Gulshan -e- Zainab,

Garden East Karachi. Complainant

Against

Secretary.

Revenue Division,

Central Board of Revenue. Islamabad Respondent

Surmmary of Findings

Law: Customs Act 1969 Section 195.
Subject: Gold ornaments- on arrival declared-Re

export,

Recommendation: CBR may direct the Collector
(Preventive) to recall the order of
remand and to issue a show cause under
aforesaid section 193 of the Act and
pass order after taking into consideration
the merits of the case.

I. The complaint filed against the continuous detention of
gold omaments. The gold ornaments were detained by Respondent
at Jinnah Terminal when the complamant arrived from Dubai
although declared the gold in his possession to the LPS(Inspector
Preventive Services) .

2. The Adjudicating Officer testified in the present of IPS
that the jewellery was duly declared and the goods may be released
after (payment)of duty and taxes but even after the announcement
of the order on 21-02-2001. the goods were not released by
Respondent

3. The Respondent admitted that the facts in the Complaint
that “re-export of the signed goods pending departure by the
passenger” were correct but since the matter was referred to him
by the Monitoring Cell before the order in original, the order
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becomes doubtful. The case was remanded to the Additional
Collector for adjudication on merits.

4. It was observed that under section 195 of the Customs
Act, the Additional Collector of Customs has no power 1o review
the case to ascertain the legality of the order passed by the Deputy
Collector. Secondly the quashment of the order was passed without
providing opportunity heard. it is not sustamable under law.



185
COMPLAINT NO 436-K/200]

M/s.Anwar Garments (Pvt) Lid.,
Care Mr. Mohammad Aleem Khan,
Karachi. Complainant

Secretary Revenue Division
Central Board of Revenue Islamabad. Respondent

Summary of Findings

Law: Customs Act

Subject: Allegation of duty Drawback claim
being time barred not accepted.

Recommendation:  That AC Customs to scrutinize the claim
after examining record and affording
opportunity to the complaint of being
heard.

The Complainant had filed complaint against the claim of duty
drawback No 7534 being time barred. It was alleged that the claims
were lost and on the directives of the Export Collectorate, the files
were reconstructed. The matter was also reported to CBR Chairman,
but the orders of CBR were not complied with.

Respondent, denied the allegation that the rebate claims were
lost. He stated that case: files were still lying with the Appraiser as
in few cases the claims usually shown as rejected but no formal
orders were issued. Later on, the record was checked and presented
at the time of hearing but since the duty drawback claims could not
be rejected merely by issuing letters [especially when not received
by the Complainant ] the rejection letter have no validity.

It was recommended that the direction be issued to the
Collector of Customs to depute the Assistant Collector dealing with
record to carryout and complete the scrutiny of rebate claim after
giving full opportunity and to issue appropriate order.
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COMPILAINT NO. 1246-K/2001

M/s Al-Ghazi Tractors Lid.
Karachi Complainant

Against
The Secretary,
Revenue Division.

Islamabad. Respondent

Summary of Findings

Law: C'ustoms Act , 1969

Subject: Refund -wilful delay- Maladministration

Recommendations:  Collector of Customs to calculate the
refundable amount and pass order for
refund of the amount found due.

Complainant is a local manufacturer of agricultural FIAT
tractors and conducts its assembling activity in accordance with
the Deletion programme duly approved by the Ministry of Industries
and Central Board of Revenue.

The complainant imported components of FIAT tractors which
were cleared from Customs after payment of Duty and sales tax
on the understanding that these would be subsequently refunded as
the matter of granting of exemption was already in process. The
claim was lying unattended for want of necessary action on the
part of the concerned authorities.

The respondent submitted that the delay was caused due to
frequent transfer of officers. Such explanations have no merit and
deserve to be rejected.

The wilful delay of six years in disposing of the claim is clearly
maladministration It was seen that exemption had been allowed
and the Collector should have implemented it instead of investigating
claimant’s entitlement to refund. It was recommended that the
Collector of Customs calculate the refundable amount and pass
order for refund found due.
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COMPLAINT NO.676-K/2001.

M/s. Queens Polvester Industries. Complainant
Mrs. Nuheed Shahid (Proprietor).

H3.Al-Hamrah Tipu Sultan Road.

Karachi.

Against
Secretary. Respondent.
Revenue Division,
Central Board of Revenue.

Islamabad.

Rebate claim rejected in 1996-order in original issued in 1999-no
plausible explanation-maladministration case remanded.

Summary_of Findings

1. The complaint was lodged against the rejection of rebate
claim in respect of five consignments of 100% polyester dyed fabrics
vide shipping bill Nos.44795/93,745402/93, 44999/93. 44996/93 and
44997/93. The claims were rejected in 1996 but the order in original
were issued by the Collector on 31-12-1999 after a lapse of 3 years
creating huge financial loss to the complainant. Respondent stated
that the claim was rejected as the complainant attempted to defraud
the Customs department. However, no plausible explanation was
furnished for the decision taken on 23-10-1996 and issuing the orders
in 1999, In the end it was stated that delay in passing the order is
due to non-availability of files. This attitude shows the inefficiency
and lack of administrative control and organization. The department
for no valid reason withheld the orders passed on 23-10-1996 and
issued after a lapse of 3 years merely on the basis of unbelievable
reasons that the files were missing. It amounted 10
maludmimstration.

2. The case was. remanded back to the Collector of
Customs for denovo consideration on merits alter hearing the
complainant, atfording proper opportunity 1o the complainant of being
heard.
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COMPLAINT NO.186-K/2001

Dr. Javed Adamjee, Complainant
S.M. Yousuf Building.

Street Alladin, Hou Market.

Karachi

Against

Secretary. Respondent
Revenue Division,

Central Board of Revenue.

Islamabad.

Summary of Findings

I. The complainant. an American National arrived at
Karachi Airport with his family on 29" October. 2000 at 4 p.m. by
Gulf flight. He was carrying with him 14 cordless and 6 mobile
phones for gifts. The goods were seized by the customs staff on
the pretext that it was not bonafide commercial baggage. He was
asked to get NOC from PTCL though he offered to pay duty. he
was compelled to sign a paper. He then applied for release of goods
on payment of duty but his request was turned down.

2. The customs valuation of the confiscated goods amounted
to 772 dollars.

3. The goods were detained for production of NOC from
PTCL but no authority was quoted in support of this requirement.
According to Custom the goods were in commercial quality and not
bonafide baggage. Baggage includes personal. professional or
household effects of a passenger. The fact that the passenger was
allowed to certain allowances (duty free gift allowance as being
dollar 450 and dutiable allowances without limit) was not taken into
consideration.

4. The arbitrary. unreasonable and unjust order of
confiscation of baggage articles constitute mal-administration as
defined 1n clause (1)(b) of sub section (3) of Section 2 of
Establishment of the Office of Federal Tax Ombudsman Ordinance.,
2000).
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5. It was reccommended to set aside the order of the
Superintendent. Release 2 mobile and 4 cordless phones under gift
allowance. Balance items be released on payment of duty and taxes
in foreign exchange.
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COMPIAINT NO.C-H4-K/2001

M/s. Imperial Glass Tiles Co.. Complainant
2-C. 26" Street. D.H.A.,
Karachi.
Against
Secretary, Respondent

Revenue Division,
Central Board of Revenue.
Islamabad.

Stummary of Findines

I. The complainant agitated against the valuation
department who did not finalize the assessment in the given time
frame .

2. In response to the complaint the Collector Customs
admitted that the reliance was placed on the valuation data base in
provisional assessment under section 81 of Customs Act but the
Customs did not finalize the assessment in accordance with the
provisions of law. The bank guarantee furnished by the importers
as security were arbitrarily encashed without observing the
mandatory provisions of section 8. The higher value was adopted.
It was observed that the origin of goods is one of the significant
factor. was not taken into account. Unnecessary and arbitrary
blocking the processing of importers bills of entry in the pipe-line
caused hardships. The complainuant also approached the CBR
autherities but effons failed and the amount charged inexcess was
not refunded. A request was also made to Custom House to value
the goods as per GATT Code of Valuation as there is no evidence
for higher value of goods of Turkish origin but the request was
turned down.

3. It was recommended to re-examine the valuation of
ceramic Tiles of Turkish origin in consultation with the Controller of
Customs Valuation alter providing proper opponunity of being heard.



FINDINGS/RECOMMENDATIONS
ON COMPLAINTS AGAINST

SALES TAX DEPARTMENT
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COMPLAINT NO._4358-K OF 2001

Informer through Mr. Saleemul Haq,
Assistant Collector(Retired). Complamant

Against
The Secretary. Revenue Division, Islamabad.  Respondent

Swmmary of Findings

Law: Sales Tax Act, 1990.

Subject: Claim for reward through a man other
than informer.

Recommendations:  The informer himself had not
approached nor his identity was known.
Complaint was rejected.

A retired Assistant Collector of Customs. Central Excise and
Sales Tax had filed a complaint on behalf of an informer and claimed
that on the basis of information evasion of sales tax was detected
to the tune of Rs. 24,00.317/- but no reward was given to the
informer.

[t was observed that in cases of reward the first point for
consideration is whether the person claiming reward had given
information leading to detection of evasion of Central Excise duties/
Sales Tax.

The informer himself had not approached nor his identity was
known. It was held that in these circumstances the reward il any
cannot be given either to such a incognito informer or to the claimant
in the capacity of informer. His claim was not found within the
ambit of Para [(A) of the Order for Grant of Reward. The complaint
was reiected.
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COMPLAINT NO._ 162 OF 2001

Ajmal Traders. Court Road.
Guyrat. Complainam

Against

The Secretary, Revenue Division. CBR.
Islumabud. Respondent

Summeary of Findmes

Law: Sales Tax Act. 1990,

Subject: Computer section’s error_in rax
calculution. Arbitrary decision Maodified.

Recommendations:  The Collector (Adj.) was directed to
proceed u/s 45-A of the Sales Tax Act
and pass fresh order correcting mistake.

The complainant received a show cause notice on 16-09-2000
issued by the Dy. Collector (Adj.) Gujranwala demanding Rs. 33.803/
- as sales tax for the month of July 2000. Thereafter on [1-01-2001
he received adjudication order dated 06-01-2001 based on the report
of the computer section of the Collector holding that Rs.51474/-
has not been paid. All efforts of the complainant 1o convince the
department that the report was wrong failed. The department
pleaded that the matter was examined afresh and basically due to
typographical error of the computers section short payment of
Rs.33.803/- was charged whereas actual short payment amounted
to Rs. 975/- only. During hearing it was stated that the Collector of
Customs has been requested to reopen the case under section 45-
A and fresh order shall be passed soon and the show cause notice
issued to the complainant will be quashed.

It was observed that it would have been proper if after
detecting the computer mistake the officers should have adopted
an objective and realistic attitude by providing relief themselves as
sugeested now. Acton u/s 45-A of the Sales Tax Act was
recommended to correct the mistake.
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COMPLAINT NO. 379-K OF 2001

M/s Amir Industries,
Sind Industrial Trading Estate. Karachi. Complainant

Against

The Secretary. Revenue Division. CBR,
Islamabad. Respondent

Summary of Findinges

Law: Sales Tax Act. 1990 & Customs Act,
1969,
Subject: Refund.

Recommendations:  Complaint was rejected as the
complainant did not fulfill the crucial
requirement ol L.C. for import by the
effective date. No L.C opened — not
cligible for duty concession under SRO
9S0( [ 95,

Under a Contract date 16-05-95 the complainant imported
secondhand machinery without opening letter of credit on long-
term credit of 6 vears financed by a Germun Company.

The complainant ¢laimed refund ol excess customs duty and
sales tax amounting to Rs.302.986/- paid against bill of entry No.
2488 dated 13-09-1995. Reliance was placed on SRO980O(1)/95
dated 04-10-1995 which stipulated that only that machinery was
entitled to the concession for which L.C. was established by or on
30-00-1995. The complainant did not fulfill the requirement as no
L.C was opened for import the consignment in question and was
not eligible for duty concession under SRO Y8001 /95, The complaint
was refected.
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"OMPIAINT N 352/2001

M/s Haider Javaid. Crockery Store, Faisalabad. Complainant
Versus
The Secretary. Revenue Division, Islamabad.  Respondent

Stmmary_of Findines

Law: Sales Tax AcL

Subject: Estimate of sales by Survey Team
cancelled and asked to make a fair
estimate.

Recommendations:  As signature on survey form did not
constitute agreement the proceedings
in pursuance of valuation recorded in
the survey form were cancelled Sales
Tax Authorities were advised to decide
the case.

The Complainant a retailer was required to get itself registered
under the Sales Tax Act on the basis of the sales assessed by the
Survey Team at Rs. 11.000.00 which was treated to be an agreement.
This estimate was made in sharp contrast to the annual sales
assessed by the Income Tax Department during the last three years
at Rs.5.000,00. As signature on survey form did not constitute
agreement the proceedings in pursuance of valuation recorded in
the survey form were cancelled. the complaint be treated as objection
and Sales Tax Authorities were advised 1o decide the case.
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COMPLAINT NO.1353/2001

M/s Igbal & Co. Faisalabad. Complainant

Versus

The Secretary, Revenue Division, Islamabad.  Respondent

Swmmary of Findings

Law:
Subject:

Recommendations:

Sales Tax Act.

Signature on Survey Form does not
amount to any agreement. Objection
must be filed with in reasonable time.
No objection would mean acceptance
of estimate.

Signature of assess on Survey Form
could not be treated as agreement.
Where any party objects to the
correction of the entries made must file
objection before the relevant assessing
authority within a reasonable period of
time. If timely action is not taken by
the affected party. it would be presumed
that such valuation has been accepted.

The complainant in this case complained against notice to get
registered on the basis of unrealistic estimate of stock by the survey
team at more than Rs. 10.000.00, when its entire sales were never
assessed by the Income Tax Authorities in excess of this amount.
Held that in view of the decision in Complaint No.582/2001, the
signature of an assessee on survey form could not be treated as

agreement by the assess

ee. and where any party objects to the

veracity/correction of the entries made during 3™ survey must file
objection to the relevant assessing authority within a reasonable
time, who should take necessary action under the law. If timely
action is not taken by the affected party. it may be presumed that
such valuation has been accepted.
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COMPLAINT NO. 1293-1./2001

M/s Daewoo Pakistan Express Bus Service Lid. Complainant
Versus
The Secretary. Revenue Division. Islamabad. Respondent

Stunvnary of Findings

Law: Sales Tax Act. 1990

Subject: Charge of Additional Sales Tax

Recommendations:  CBR 10 consider appropriate relief u/s
34A of the Sales Tax Act.

It was stated in the complaint that the complainant imported
buses under the “Prime Minister’s Urban Transport Strategy™ which
envisaged sales tax exemption for such imports. As an abundant
precaution. however the complainant requested the CBR 1o clarify
whether Sales Tax was leviable on the imports, No such clarification
was received till the arrival of the buses. Therefore at the suggestion
of the Assistant Collector and to ¢lear the consignment an
“undertaking™ was given to the effect that if at a later stage the
decision of the CBR goes against the complainant. Sales Tax would
be deposited. Accordingly the buses were cleared. Later on the
Department demanded that a “bank guarantee™ be substituted for
the undertaking and subsequently on the department’s demand the
entire sales tax was paid. The department. however. levied additional
tax u/s 34 of the Sales Tax Act for late payment which was statedly
unjustified,

The Department pleaded that section 34 is attracted whenever
a cognizable default occurs. The complainant on the other hand
argued that default would occur when the demand is raised and 1s
not paid but where under an arrangement and with the consent of
the department. a bank guaruntee is taken while the exemption was
under consideration, 1t would be harsh to bring the case within the
purview of section 34¢ ). The contention was found to be valid and
it was recommended that the CBR may consider the complainant’s
case and i exercise of i's powers w/s 34A of the Sules Tax Act.
erant relief to the comiplainant as deemed uppropriate,
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COMPLAINT NOQ. 497/2001

Mr. Muhammad Yusul.

M/s Siza Intemmational (Pvt) Lid, Lahore Complainant
Versus
The Secretary, Revenue Division. Islumabad Respondent

Strenmicry_of Finduigs

Law: Sales Tax Act. 1990

Subject: Refund of sales tax wrongly levied.

Recommendations:  Refund of the amount specified in the
findings be paid within three weeks.

In the complaint. it was contended that three consignments of
Polyethylene used as packing material for pharmaceuticals was
wrongly subjected to sales tax amounting 1o Rs.701.471/- although
the goods were exempt under SRO 437(1)/97 dated 13.6,1997. It
was [urther contended that there had been no response to the refund
application made by the complamant. The respondent contended
that two consignments were ¢leared before the date of notification
while for the third consignment no specific benefit was claimed
within the stipulated period of six months envisaged in section 33 of
the Customs Act. It was found that though the SRO dated 13-6-
1997 did not apply in the case of first two consignments the sales
tax was payable @ 10% instcad of 12.53% levied. Regarding the
respondent’s contention that the claim relating to the third
consignment had become time barred. it was observed that the
refund was payable u/s 66 of the Sales Tux Act for which & ¢claim
could be filed within one year and notunder the Customs Act where
the limitation was six months. [t was, therefore. recommended that
the refund reluting to the third consignment be paid. Total refund of
Rs. 337.261/- was thus recommended.
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REVIEW APPLICATION NQ. 24

IN

COMPLAINT NO. 712-K/2001

M/S International Furniture,

Malir Halt,
Karachi.

The Secretary,
Revenue Division,
Islamabad.

Complainant

Versus

Respondent

Summary of Findings

Law:

Subject :

Specific directions

Sales Tax Act 1990

Status of the complainant changed with
the amendment in section 2(47) of the
Sales Tax Act

Following decision of Supreme Court
of Pakistan (PLD 1997 SC 865),
wherein it was held that where a
conscious and deliberate decision has
been made with regard to the nature of
order which 1t is empowered to pass
under a provision of law only because
another view with regard thereto is
canvassed, cannot and does not
constitute a ground for review -Review
Application rejected.

The department filed Review Application which was rejected
as contentions raised were duly considered and consciously decided
in the complaint. Reference was made to Rafig Sehgal vs BCCI
SC 1997 SC 865 and it was observed that where a conscious and
deliberate decision has been made with regard to the nature or
order which it was empowered to pass under the provisions of law
only because another view is canvassed, cannot and does not
constitute the ground for review.



COMPLAINT NO.498/2001

M/s Yasin Associates,
CAPGAS. Khushab Complainant

Versus
The Secretary, Revenue Division, Islamabad.  Respondent

Summary of Findings

Law; Sales Tax AclL

Subject: Vexatious complaint,

Recommendations: A compensation of Rs. 1000 ordered to
be recovered from the complainant,

Mr. Ghulam Yasin a distributor of LPG running his business at
Khushab alleged maladministration on the grounds that show cause
notice for alleged non filing of Sales Tax Return for December
2000 was unwarranted and that complainant was required to appear
before the Deputy Collector{ Adjudication) on 27-03-2001 through
a notice issued on 28-03-2001. Both allegations were found false
as a result of invesugation. Ittranspired that in the Sales Tax Return
pertaining to December 2000 the Registered Unit mentioned tax
period as 1-2001 instead of 12-2000: hence the notice generated by
computer. The error in date of compliance was corrected before
issuing the notice on 28-03-2001. The date was changed from
27-03 1o 02-04. However. the Complainant who failed to comply
tampered with his copy of the notice. Since the complaint was
false and frivolous. a compensation of Rs.1.000 was awarded (1o
be recovered from the complainant) to the Revenue Division under
section 14(4) of the Office of the Establishment of Federal Tax
Ombudsman Ordinance 2000,
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COMPLAINT NO.1093-1/2001

Mr. Khalid Pervaiz Mian.
Luhore Complamant

Versus
The Secretary. Revenue Division, Islamabad.  Respondent

Sunumary of Findings

Law: Sales Tax Act.

Subject: Framing of Taxpayers (Authorized
Representative) Rules 2001.

Recommendations: CBR advised to notify the Taxpayers
(Authorized Representative) Rules
2001, in order to exclude unauthorized
and unqualified persons. from
representing Taxpayers.

The complainant an Advocate by profession alleged that
unauthorized and unqualified persons includimg dismissed. removed.
and suspended officers were allowed 1o appear on behalf of
registered persons in the Sales Tax proceedings. in violation of section
52 of the Sales Tax Act. Amendments suggested in the draft rules
which were notified by the CBR as Tax Payers (Authorized
Representative) Rules 2001 issued under SRO 768(1)/2001 dated
G-11-2001.
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COMPILAINT NO.1564/2001

M/s Technocrat Trading.
Peshawar Complainant

Versus
The Secretary, Revenue Division, Islamabad.  Respondent

Summary of Findings

Law: Sales Tax Act.

Subject: Imposition of penalty for delayed filing
of monthly sales tax return.

Recommendations: CBR advised 10 avoid frequent
amendments in laws and launch a Tax
Education Programme for the
taxpayers.

The complaint filed by the proprietor of a business concern
relates to imposition of penalty of Rs. 5000 on a registered person
for delayed filing of monthly return for December 1999, Mater
examined and discovered that the sales tax officer had no authority
to condone the delay. even if the delay happened to be for one day
like this case. Imposition of penalty confirmed but CBR advised to
launched a well Orchestrated Tax Education Programme and bring
outa monthly publication both in English and Urdu incorporating all
the relevant information for the taxpaying community including
various SROs, Rules, Regulations, CGOs ctc.
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COMPLAINT NO.696 OF 2001

M/s. Abid & Co/.
Distt. Haripur. Complainant

Versus
The Secretary, Revenue Division, Islamabad.  Respondent

Swmmary of Findings

Law: Rule 174.176 Central Excise Rules
1994.

Subject: Duty/Licence fee demanded after 8
year.

Recommendation:  Time barred.

The department of Central Board of Revenue raised a demand
of arrears of Duty amounting to Rs.100.000/- livable in terms of
rules 174 & 176 of the Central Excise Rules 1944 for the period
1990-91 to 1999-2000 based on the Order-in-Original passed by
Assistant Collector dated 15/19-6-2000. It was stated that the
demand was illegal made after 8 years and no survey was carried
out nor awareness was created and most of the contractors are not
aware of the levy. The licence fee was abolished from 1996-97 and
the demand has been raised in 1999-2000. The complainant admitted
that it has not obtained licence and was registered upto 1996-97 in
Category C which was exempt from levy of Duty. The action was
initiated by the department by issuing notice dated 21-8-1999.
Period of limitation of one and three years is provided in various
situation but 10 years is provided for recovery in respect of short
levy or erroneous refund by reason of any false document,
counterfeit seal or impression, fraud or any other heinous offence.
The show cause notice was not produce but no cases of fraud or
mis-representation counterfeit seal or impression or any other
heinous offence was stated in the order. The department pleaded
that the demand was not in respect of Excise Duty but on account
of licence fee and it was in time. This plea was misconceived as
licence fee payable under the Rules is covered by Excise Duty as
defined in Sec.2(17) of the Excise Act.1944. Therefore recovery
could be made provided the ingredients of Rule 10 were complied.
The demand was held to be illegal and all actions and proceedings
were recommended to be cancelled and dropped.
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COMPLAINT NO C-375-K/2001

Mrs. Shahida Magsood . Complainant
A-347.Block 1 North Nazimubad .
Karachi.
Agamst
Secretary.

Revenue Division
Central Board of Revenue,
Islamabad. Respondent

Summary of Findings

I.  The complainant had filed complaint stating that the
Pakistan Railway have not been collecting duty on services on
concessional rates to its employees or other personnel. Such as
Army in contravention to the excise law .As a result Govt has
suffered loss of revenue. The short realisation of Rs 20.03,746/-
was laken up by the Directorate of Revenue Receipt Audit (DRRA)
vide report dated 25-07-1998. A case adjudicated vide order in
original No 379/99 dated 30-12-1998 directing PR todeposit Central
Excise duty of Rs. 20.03.746/- along with additional duty and penalty
of Rs. 5,000/-. According to the record only an amount of Rs
10,50,323/- had been paid by cheque dated 18-9-1999.

2. It was observed that for the recovery of remaining
amount the department has not made any efforts nor the action
was taken to implement the adjudicating order-

3. The department conceded that he did not carry out audit
of PR on their own which was mainly due to non-cooperative attitude
of PR. According to him the information provided by the complainant
was nothing new as it had been pointed in the DRRA's report of
1998. The fact is that department is lacking in respect of its
implementation. The special procedure for collection of Central
Excise duty was introduced through in section of Rule 9622B in
Central Excise Rules 1944, PR was required to pay the duty due
from them for the month by the end of the following month and
liable to furnish the proof of payment .In case of failure 10% of the
duty as penalty is levied.
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The department in its comments failed to highlight these

points and had ried to take cover behind audit carried out by DRRA
as part of statutory audit of the PR accounts.

S

The violation on the part of the Collectorate constitutes

mal-administration, it is recommended to furnish a report of:

i)

i)

v)

v)

0.

Records and returns prescribed

Collection and payments of Central Excise duty on tickets
under Central Excise /Sales- tax law.

Auditand inspection of the prescribed records and timely
submission of prescribed returns,

Violation of the provisions of Rule 9622B of CER noted
by the department and

The amount s of duty, additional duty and penalty
outstanding.

If the Collector of Excise and Pakistan Railways both

defaulted 10 collect and pay the duty. the complainant should be
entitled to suitable rewards in accordance with the Central Excise
Reward Rules on the basis of the account of duty unearthed as a
result of this audit.



NFORMAL RESOLUTION
OF DISPUTES
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COMPLAINT NO.1441-12001

Rana Azhar Abbas,
Lahore Complainant

Versus
The Secretary, Revenue Division, Islamabad.  Respondent

Stwommary of Findings

Law: Section 33 FTO Ordinance 2000

Subject: Dispute re harsh assessment of
reopening of assessment resolve under
section 33,

Recommendations:

The complaint was filed againstillegal and harsh assessments
for the assessment years 1995-96 1o [999-2000 by reopening
assessment already completed under section 59(1) of the Income
Tax Ordinance. 1979.

2. After going through the complaint it was thought prudent
o invoke the provisions of section 33 of the FTO Ordinance to
ameliorate Complainant’s grievance and 1o restore his confidence
in the system. The provisions of section 33 relating to informal
resolution of disputes read us under:-

"33(1) Nowwithstanding anvthing contained in this
Ordinance the Federal Tax ombudsman and authorised
Staff members shall have the authority to informally
conciliate, amicably resolve. stipulate, settle orameliorate
any grievance without written memorandum and withowt
the necessity of docketing in complaint or issuing any

office notice™,

The contending parties were told that if they expressed
willingness for resolution of the conflict. the matter could be resolved
by resort to Sec: 33 of the ombudsman Ordinance, 2000.
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Considering the surrounding facts and circunistances it was proposed
that the Department may:

I, withdraw all recovery steps. and
2. keep demand in abeyance till decision on the appeals by
the CIT(A) and finally by the ITAT.

At the same time the complainant will:

a)  prosccute the appeals in real earnest.
by not seek undue (or long) adjournment nor otherwise delay/
drag the appeal process.

Both parties requested fora day’s adjournment to ponder over
the proposal and to seek instructions.

On the due date the Respondent conceded to stay the recovery
of entire demand of Rs.5.925 428 till the decision of appeals by the
two appellate forums i.e. the AAC and the learned ITAT and further
that special request would be made to the above mentioned
authorities for carly hearing of the appeals. The complainant
undertook not to seek adjournment when the appeal is taken up by
the AAC and the learned ITAT nortodelay (or prolong) the process
unduly. By way of confirmation. the Complainant as also the
Respondent’s Representative signed the Order Sheet on which terms
of this agreement were recorded.

CONCLUSION: As a result of conciliation. as provided in
Sec: 33 of the Federal Tax Ombudsman Ordinance 2000, the
grievances stands ameliorated. without in any way interfering with
process of legal remedy provided in the Income Tax Ordinance.
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COMPLAINT NO.108/2001

Syed Hassan Mehdi Rizvi.
Mandi Bahauddin Complainant

Verstus
The Secretary, Revenue Division, Islamabad.  Respondent

Summary of Findings

Law: Section 33 FTO Ordinance 2000

Subject: Complaint by Bar Association -
Misbehaviour of a Tax Employee -
Settled amicably.

Recommendations:

Syed Hassan Mchdi Rizvi, Advocate. President, Income Tax
Bar association, Mandi Bahauddin forwarded a copy of resolution
dated 24-1-2001 passed by Income Tax Bar Association. Mundi
Bahauddin against Mr. Zafar lgbal. Stenographer. Circle 22, Mandi
Bahauddin alleging inappropriate attitude and highhandedness shown
towards Mian Muhammad Masood. Advocate on 20-1-2001 in the
office of Income Tax Circle 22, Mandi Bahauddin. On that date of
hearing the dispute was informally resolved between the contesting
parties under section 33 of the Establishment of the Office of Federal
Tax Ombudsman ordinance when Mr. Zafar Igbal expressed his
deep regrets over the incident on 20-1-2001 that took place in the
Income Tax office. Mandi Bahauddin.



COMPLAINT NO, 332-K/2001

Bata Pakistan Lid..
Karachi. Complainant

Versus
The Secretary,
Revenue Division,

Islamabad. Respondent

Summary of Findines

Law: Sales Tax
Subject: Deducted Twice Refunded

The complainants have stated that while dispatching 600 pairs
of shoes to Pakistan Navy they issued Sales Tax Invoice No.6168
dated 26-5-2000 for refund of Rs.409.500/- and sent documents to
the C.O.P.N. Clothing Stores Depot Karachi. Pakistan Navy
accepled 5,895 pairs rejected 1035 pairs and sent the relevant bills
and other documents to the office of C.N.A. for necessary
processing. It seems that the sales tax mvoice for Rs.409.500/-
was not forwarded. As a result Rs.462.687/- were deducted from
the complainant’s bill as GST and certificate about deduction was
issued. As sales tax was paid at source by the complainants and
aguin Rs.462.087/- were deducted as GST at Karachi for the same
consignment the complainants requested for refund but the same
hus not so far been paid. None of the agencies were prepared to
refund.

Considering this anomalous situation where the complamants
are entitled to refund but the Collectorate or the Naval Accounts
are not prepared 1o refund the same. The case was discussed with
Mr. Abdul Razzaq. Secretary (Sales Tax). C. B. R. at Islamabad
and he agreed that the complainants should be paid the refund amount
due 10 it In the circumstances. it is recommended that the CBR
should arrange recovery of the refund and payment to the
complainants on or before 30-6-2001,
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OMPLAL /0. 332-K/2001

Bata Pakistan Lid..
Karuchi. Complainanl

Versus
The Secretary.
Revenue Division,

Islamabad. Respondent

Swummary of Findings

Law: Sales Tax
Subject: Deducted Twice Refunded

The complainams have stated that while dispatching 600 pairs
of shoes to Pakistan Navy they issued Sales Tax Invoice N0.6168
dated 20-5-2000 for refund of Rs.409,500/- and sent documents 1o
the C.O.PN. Clothing Stores Depot Karachi. Pakistan Navy
accepted 5.895 pairs rejected 105 pairs and sent the relevant bills
and other documents to the office ot C.N.A. for necessary
processing. It secems that the sales tax invoice for Rs.409.500/-
was not forwarded. As a result Rs. 462,687/ were deducted from
the complainant’s bill as GST and certificate about deduction was
issued. As sales tax was paid at source hy the complainants and
again Rs.462.687/- were deducted as GST ut Karachi for the same
consignment the complainants requested for réfund but the same
has not so far been paid. None of the agencies were prepared to
refund.

Considering this anomalous situation where the complainants
are entitled to refund but the Collectorate or the Naval Accounts
are not prepared 1o refund the same. The case was discussed with
Mr. Abdul Razzaq, Sccretary (Sales Tax), C. B. R. at Islamabad
and he agreed that the complainants should be paid the refund amount
due to it In the circumstances. it is recommended that the CBR
should arrange recovery of the refund and payment to the
complainants on or before 30-6-2001.
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COMPLAINT NO. 366 OF 2001

Siddique Ahmad Chaudhry, Advocate. Complainant
Against
The Secretary. Revenue Division. Islamuabad. Respondent

Summuary of Findings

Law: The Establishment of the Office of
Federal Tax Ombudsman Ordinance.
2000,

Subject: Informal resolution of dispute under
section 33

Recommendation:  Procedure explained.

The President Gujranwala Tax Bar Association filed petition
under section 33 of Federal Tax Ombudsman Ordinance. 2000
against the Secretary. Revenue Division and requested for issuance
of direction o Secretary. Revenue Division to extend the period for
production of documents from 15 days to 30 days as referred in
Para 5(b) of Circular No.21 of 2000 dated 11" September 2000 in
Sell’ Assessment Scheme for the Assessment year 2000-2001. The
Complainant relied on self-assessment policies 1993-1994 and 1995-
1996 wherein 30 days time was allowed for filing required
documents and making up other deficiencies in the return.
Proceedings under section 33 are of conciliatory m nature with a
view to amicably resolve the controversy and bring about settlement
between the parties. The Federal Tax Ombudsman or any authorized
officer can play the role of mediator or conciliator and provide a
forum for exchange of views with an object to resolve the
controversy amicably. If in this process the parties agree to a
settlement the controversy is resolved. However in case of
disagreement and failure to resolve the controversy amicably the
proceedings are terminated. Due to failure 1o reach any settlement
the proceedings were terminated.
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COMPIAINT NO.4 OF 2001

L

Nazim Poly Sack Limited
Sheikhupura. Complainant

Against

Secretary. Revenue Division,
Islamabad. Respondent

Sunmmary of Findings

Law:
Subject: Sec 33-Explained. No Power to appoint
arbitrator can initiate.

It has been alleged by the complainant that the hearing was
fixed on 13-11-2001 but notice was received by it on 1-12-2000 as
reflected by the postal stamp on the envelope but the same has not
been filed or produced. In view of the record of despatch of notice
complainants allegation not accepted.

The complainant had requested for appointing an Arbitration
Committee to resolve the issue. The request 1 not tenable in law.
The Federal Tax Ombudsman cannot appoint arbitrator in a dispute
between twao parties. Such appointment can be made only with the
consent of both the parties. In the present case the Department is
not willing to submit to arbitration. However. the Federal Tax
Ombudsman can make efforts for mediation and conciliation
between the parties to resolve the controversy and
misunderstanding.
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COMPIAINT NO.826-1/2001

Mr. Shafgat Mehmood Chohan.

Lahore. Complainant
Versus

Secretary. Revenue Division.

Islamabad. Respondent

Summary of Findings

Law:

Subject: Sec 33 FTO ordinances Representation
pending before CBR-Jurisdiction
challenges-Rejected object and effect
of Sec 33 explained.

Recommendations:

A final meeting between the parties was held today in which
both of them openly discussed the issues mainly the dispute regarding
fixation of fee. The main dispute seems to be in respect of
interpretation of provisions of Clause 2(2) of Circular No.l
(3)DC(Customs )93 dated 10-8-94. Mr. Dar states that a reference
has been forwarded to CBR for seeking interpretation of Clause
2(2). He further states that CBR will take decision in respect of its
interpretation within a period of one month. Atthis stage Mr. Chohan
states that he has no objection provided CBR takes decision within
one month and his bills are paid according to the decision within 15
days. Thereafter he reserve his right to challenge the decision of
CBR. He further clarified that payment in terms of decision and its
acceptance by him will not amount to waiver of right to challenge.
He further states that decision of CBR should be prospective and
not retrospective. He further requested that Secretary (Budget) to
arrange payment in respect of bills at page 84 of the paper book.
Mr. Saeed-ur-Rehmuan states that bills are paid on recommendation
of the Commissioner. The decision of the CBR will be communicated
to the complainant within one week of the date of decision. This
concludes the controversy between the parties at this forum.
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2. The representative of the CBR has submiued a reply
signed by the Commissioner of Income Tax/Wealth Tax Company
Zone-1I. Lahvre. In fact for the present proceeding it was not
necessary to refer to this document but as jurisdiction of the Federal
Tax Ombudsman has been challenged I wish to make the legal
position clear. The objection raised is that as a representation made
by the applicant is pending before CBR. the Federal Tax
Ombudsman has no jurisdiction to investigate or enquire into the
matter m terms of Section 9 (2) (a) of the Establishment of the
Office of Federal Tax Ombudsman Ordinance 2000, It may be
pointed out that the instant proceedings have been initiated under
Section 33 of the said ordinance which reads as follows:-

=33 . Informal resolution of disputes,-( 1 )Notwithstanding
anything contained in this Ordinance. the Federal Tax
Ombudsman and authorised Staff Members shall have
the authority to informally conciliate, amicably resolve.
stipulate. settle or ameliorate any grievance without
written memorandum and without the necessity of
docketing any complaint or issuing any official notice.

(2)  The Federal Tax Ombudsman may appoint for purposes
of liaison counsellors. whether honorary or otherwise. at
local levels on such terms and cenditions, as the Federal
Tax Ombudsman may deem proper™.

3. It may be noted that the Section starts with the words
“Notwithstanding anything contained in the ordinance™. It is a non
obstante clause and Section 33 shall prevail despite anything contrary
contained in the Ordinance. In EFU General Insurance Co. Lid.
and others vs. Federation of Pakistan and others 1997 S.C.C 1174
the Supreme Court while considering Section 10 of the Income Tax
Act 1922 and Section 26 of the Income Tax Ordinance 79 observed
as follows:-

A non-obstante clause is usually used in a provision to
indicate that the provision should prevail despite anything
to the contrary in the provision mentioned in such non-
obstante clause. In case there is any inconsistency
between the non-obstante clause and another provision,
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one of the objects of such a clause is to indicate that it 1s
the non-obstante clause which would prevail over the
other clause. (Bindra on Interpretation of Statutes-7"
Edition).

Mr. Fakhruddin G. Ebrahim. S.A.S.C.. is correct that
the effect of the non-obstante ¢lause is that the specified
sections in the Act or the rest of the Ordinance to the
extent that these are inconststent with section 10{7) and
First Schedule of the Act or section 26 and the Fourth
Schedule of the Ordinance, shall not be given effectio™

The provision of Section 33 of the Ordinance authorises

and empowers the Federal Tax Ombudsman and authorised Staff
Members to informally conciliate, amicably resolve, or settle or
ameliorate any grievance. Anything contrary contained in the
ordinance will not apply and will not debar the Federal Tax
Ombudsman from exercising this power Section 33 ousts the
applicability of such provisions of the Ordinance which are in conflict
or contrary o it.
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MPLAINT NO. 1327-1/20

M/s. Noon Sugar Mills Lid.
Lahore. Complainant

Versus

Secretary. Revenue Division,
Islamabad. Respondent

Summary of Findines

Law:

Subject: Sec 33-disputor refund of Refunds
-Amicably resolved.

Recommendations:

M/s. Noon Sugar Mills applied under section 33 of the
Establishment of the Office of Federal Tax Ombudsman Ordinance
2000 for amicable settlement and resolution of dispute between
them and the Central Excise Department in respect of refund
claimed by them. The applicants have filed Writ Petition No.3857/
89 in the Lahore High Court challenging the action of the department
which is still pending. In this regard according to the applicants
similar questions and issues were considered by the Supreme Court
of Pakistan, which has rendered authoritative judgement in Civil
Petition No.440.K of 1999. According 1o the applicants the
controversy 1s entirely covered by the judgement of the Supreme
Court. The department has its own point of view. According to
them the controversy is subjudice before the High Court and further
that the facts of the case have to be examined under the provisions
of the Central Excise Act particularly section 3-D of the Act.

2. Both the parties appeared for conciliation proceedings.
Mr. Wasit Memon. Secretary. CBR. appeared with Mr. Khalig
Mehmood. Additional Collector. Central Excise while Mr. Ehsan R.
Sheikh represented the applicants. Both the parties discussed the
issues in depth and viewpoint of each other was considered and
amicably understood. Both the parties agreed to the following, which
will serve as a memorandum of understanding between them.
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1) The Addiuonal Collector, Central Excise will re-examine
the issues of refund in the light of section 3 D of Central
Excise Act and judgement of the Supreme Court of
Pakistan.

i) The Central Excise record in possession of the applicants
shall be produced before Additional Collector, Faisalabad
Collectorate on 10-10-2001. The Additional Collector
Faisalabad shall examine the record and after hearing
Noon Sugar Mills Lid. decide the case within 60 days
by a speaking order,

i) After the decision of the Additional Collector the
applicants will withdraw Writ Petition No,3837/89
pending in the Lahore High Court within one week of
the date of decision. In case of Tailure to do so it shall
stand withdrawn. If the Writ Petition is fixed for hearing
in the Lahore High Count before the case is decided by
the Additional Collector. the applicants will seek
adjournment.

iv)  Within one week of the date of decision a copy thereof
shall be forwarded to this Secretariat.

3. As the parties have amicably resolved the issues
conciliation proceeding drawn under section 33 of the Ordinance
stands determined successfully.



MISCELLANEOUS
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Review Application No. 14/2001
(COMPLAINT NO. 107 OF 2001}

Rameez-ul-Hag,
Islamabad. Complainant

Against
The Secretary. Revenue Division, Islamabad.  Respondent

Summary of Findings

Law; The Establishment of the Office of
Federal Tax Ombudsman Ordinance,
2000.

Subject: Procedure for compliance u/s 11.

Recommendations:  Instead of reporting compliance review
application was filed-misconceived-
treated as report u/s 11(5)-Register and
Record not maintained properly as
required by CBR instruction No, C919-
IT-Inf/89 di.28.10.91—Default and
neglect by officers — Directive issued.

The letter of Commissioner of Income Tax/Wealth Tax.
Islamabad Zone. Islamabad dated August 20. 2001 has been
examined. At the outset it may be pointed out that it is not a case
for review of the Findings and the provisions of Ordinance XXXV
of 20001 have been musunderstood. Afier the Findings were made
the relevant authorities were required to implement the same as
provided by sub section (2) of section 11 of the Ordinance. It is in
compliance with these provisions that the Revenue Division has to
inform the Federal Tax Ombudsman within the time fixed by him
about the action taken on his recommendation or the reasons for
no-compliance with the same. Sub section 5 of section 11 of the
Ordinance requires that 1f the Revenue authorities do not comply
with the recommendations of the Federal Tax Ombudsman or do
not give reasons to the satisfaction of the Federal Tax Ombudsman
for non-compliance it shall be treated as “Defiance of
Recommendations™ and shall be dealt with as provided under the
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Law. Itis under these provisions of law that the compliance report
submitted by the department has to be examined, If compliance
has been made to the satisfuction of the Federal Tax Ombudsman
he may pass such order as necessary. But where compliance made
bv the Revenue authorities is not to the satistaction of the Federal
Tax Ombudsman further action for Defiance of Recommendation
can be taken against the officer responsible for non-complhiance of
the decisionfrecommendation. It is therefore ¢lear that it is the
satisfaction of the Federal Tax Ombudsman. which has 10 be
recorded. and the recommendation has not 1o be reviewed. The
request of the Commussioner under the direction of Second
Sceretury (TO-1) forreview of the decision is misconeeived. Even
otherwise no ground for review has been made out. It is a
compliance report to be dealt with under section 11 of the Ordinance.

2. The explanation or the compliance report reflects the
working of the department. Although the Special Officer has
explained that he has not been negligent in performance of duties
yet many questions of institutional nature remain unanswered, The
object of the proceedings under the Ordinance is not only 1o take
punitive action in proper cases but 1o examine in depth lupses,
mistakes and defuults emerging from the case. which are irritants
in the proper performance ol duties, and take proper steps for their
eradication.

3. Coming to the present case particularly the compliance
report which has the approval of the Commissioner and even the
Second Secretary (TO-1) it seems that no one has cured to look
mnto the real malaise which pervades 1 the system and remains
unattended. It seems that the Special Officer. the Income Tax officer
and the Inspecting Assistant Commissioner of Income Tax have
not cared to maintain proper records and registers from which correct
position could be ascertained. In this regard reference can be made
to CBR s instruction No.C.919-1T-Inf/89 dated 28-10-1991 in which
clear instructions have been given for inspection by Range Inspecting
Assistant Commissioners which should be casual and report is 10
be sent by 53" of the succeeding month to the Zonal C.LT. and the
[.T.O. concerned. The Commissioner of Income Tax has toconvey
the Income Tax Officer his remarks und his evaluation of
performance. A copy of these remarks is to be endorsed 1o the
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Director of Inspection. A schedule of inspections is also 10 he
prepared on half yearly basis and circulate it to all the ITOs and
copy endorsed to C.LT. The direction further states that Inspection
Reports may not be sent to the Board as a matter of routine. The
Board should be involved only in cases of grave mal-administration
or if some glaring discrepancy. which requires action at Board's
level. comes to light. It seems that the directives of the CBR are
not being followed and the CBR does not seem to have taken any
step to enforce them. Recently in Case No.214 of 2001 order was
passed for mspection of the record and Mr. Rumzan Munawwar
Inspecting Assistant Commissioner of Income Tax was appointed
to conduct the inspection. He has submitted two reports with
commendable clarity, which is an eye opener. This report was
sufficient for CBR to have taken the ¢lue to gear up their machinery
for effectively enforcing maintenance and inspection of records
and registers. In the present case it is clear that none of the
mstructions were followed and the record does not seem to have
been properly maintained. Otherwise any officer taking charge of
a post should immediately, in the ordinary course of performance of
duty. first examine all records and registers to apprise himself with
the present status of the office. This seems not to have been done
nor any care was taken by the Inspecting Additional Commuissioner
of Income Tux 10 have even inspected or examined the record. In
such circumstances to blame the ¢lerk and the lower staff is nothing
but to make them a scape goat. The higher authorities and officers
should be bold enough 1o discharge their responsibilities and accept
mistakes and lapses committed by them. The compliance report 1o
sav the least is most un-satisfactory and reflects irresponsible attitude
adopted by the higher officers

4. Inthe present case | do not propose (o take any action
against Mr. Muhammad Riaz, Special Officer or any other tax
employee but would direct CBR 1o appoint an officer to carry oul
mspection of the Iskimabad Range and submit a report specifying
how many inspection reports were prepared and forwarded to the
C.LTs and 10 the Board. during the last one and half years
commencing from 1" Junuary 2000 to 307 June, 2001, Such report
should be submitted within a period of 4 weeks.



FINDINGS/RECOMMENDATIONS
ON COMPLAINTS AGAINST

WEALTH TAX DEPARTMENT



Rameez-ul-Hagq,
Islamabad. Complainant

Against
The Secretary. Revenue Division. Islamabad.  Respondent

Sununary of Findines

Law: Wealth Tax Act. 1963.

Subject: Delay in framing assessment order - 1o
keep pending without sulficient cause
upto the period of limitation -
Disapproved - Maladministration.

Recommendations:  Toinitiate disciplinary action against the
A.O. responsible for delay - direction
for maintaining record and necessary
training to the officers,

The complainant had filed income tax and wealth tax returns
for the assessment years 1994-95 1o 1999-2000 but the assessing
officer netther framed assessment nor gave effect 1o the appellate
order. The reply was found evasive and indefinite. By pleading and
refterating thatthe Law permits assessment 10 be framed within the
prescribed period which has not vetexpired. delay is being justified
on a Mmsy ground. This exhibits an irresponsible attude as period
ol limitation does not give a license to the assessing officer to keep
the case pending till the last dute preseribed for framing assessment,
It s the duty of the assessing officer to frame assessment as soon
as possible. But in any casc it is not proper (o prolong the assessment
for yeurs without any reasonable ground. Such approach and
working not only creates delay and harassment 1o the assessee but
also amounts to inefficiency in performance of duty and in many
cuses provides fertile ground for corruption,

[t was recommended that the assessing officer should finalize
the assessment within 30 days and CBR should initiate disciplinary
action against the assessing officer for delay in fruming the

i3
=
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assessment. Direction to CBR to devise scheme under which newly
recruited and under-training officers are given practical training
before posting. The Direction has been implemented and the under
training batch of officers in 2001 was given practical training.



Mr. Jzhanzaib.,
Fateh Jang. Complainant

Versus
The Secretary, Revenue Division, Islamabad.  Respondent

Summary of Findings

Law: Wealth Tax Act

Subject: Assessment to be made after service
of proper notice u/s 16(2) of the Wealth
Tax Act

Recommendations: Recommended that reassessment
should be made after service of proper
notice u/s 16(2) of the Wealth Tax Act.

In this case wealth tax assessments for the years 1993-94 to
1998-99 framed by the DCWT were declared void as no mandatory
notice under section 16(2) of the Wealth Tax Act was served on
the complainant. The DCWT made a reassessment under section
16(5)/23 of the Wealth Tax Act. The complainant challenged that
as the order was declared void no reassessment could be made.
The department took the plea that the Appellate Authority had
wrongly applied the judgement of the Supreme Court and non-
issuance of notices w/s 16 does affect the jurisdiction of the assessing
officer. According to the complainant reassessment was made
without serving any notice. In view of this fact that the complainant
had documentary evidence to substantiate his case by agreement
assessment set aside & fresh assessment be made with in 30 days
after service of proper notice under section 16(2) of the Wealth
Tax Act on the complainant.



IMPORTANT PRESS
CLIPPINGS
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THE NATION ISLAMABAD 30 March 2001

President for
relief to taxpayers

ISLAMABAD (NNI) — The
President Mohammed Rafiq Tarar
has directed the Federal Tax Om-
budsman (FTOY, Mustice (Relm
Saleem Akhtar to provide maxi-
mum relief to the tax payers.

The FTO Thursday called on
the President at the Aiwan-e-Sadr
and briefed him about the per-
formance of his office.

The President appreciated the
role of his institution and directed
him to protect the rights of the
taxpayers and address their con-
cemed grievances.

The president said that taxpay-
ers have felt a sigh of relief as the
number of filedl references with
this office had decreased consid-
erably.
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HE NATION ISLAMABAD 29 May 2001

FTO’S intervention
helps resolve old dispute

ISLAMABAD - Going beyond
mere redressal of taxpeyers” griev-
ances, Justice Retired Saleem
Akhtar, the

his spmll lega! powers to infor-
mally resolve a long persisient
dispute between the tax collectors
and tan lawyen

“Federnl Tax Ombudsman Jus-
tice (R) Saleem Akhtar bas, for
the first time since the establish-
ment of his office. opied for &
different role when he resolved &
dispute amucably between Income
Tax Bar Associstion and income
Tax Departmem Circle 22.
Mand: Bahavddin through ne-
gotiations,” officials said on
Monday

The dispute wat informally
resolved between the contest-
ing parties under section 33 of
the Establishment of the Office
of Federal Tas Ombudsman Or-
dinance. they added While elabo-
rating on the parucular secthon,
the officials said. the Section 33 of
the Onbinance empowers the FTO

By Atzal Bajwa

1o coaciliste—informally if re-

quired-amicably resoive. stipu-
late, wettie or ameborale sy griey -

“ance withoul WRlen MeMmonn-

dum and withoul necessity of
docketing any complaint of issu-
ing any official notice, they said.
In fact, the officials sasd. the
principle of the Organization
Theory called vine has
been exercised for the time in
burcaucracy with FTO resolving
conflict of perception betwoen the
lawyers and the tax collectors.
They were of the view that this
tochmique of resolving dispute or
redressing the grievances through
informal channels might have boen
in vogue in the past but off the
recoed. Thus, the FTO for the time
used this method on the record of

government procedures

According to the detuils of the
case President Income Tax Bar
Association Mandi Bahauddin
sent & of a resolution dated
January 14, 200], passed by the
smd Associstion against an offi-
cial of income Tax Depa

leging mn-appropriate attitude and
pishiaideriess -hown i

one of their members Misn
Muhammad Masood on January
20, 2001 in the office of Income
Tax

I? 2001 while Shatsd Mehmood
Commussioner,

hbm:?n&u;uh

the tax machinery at the informal

I:emn

oﬂ'l::t of lt:;‘l‘w in the
neat hearing who his ap-
pearance regrefied his behavior

it way not directed by
the FTO, the de I took 2
disciplinary action agminsi the
officer who was subsequently
transferred from the Circle 22
to Sargodha Commissioner
Sargodha also gave an under-
taking to the FTO fiat the particu-
lar person would be posted al
ddig sl withun pext

Circle 22, Mandi Bahaoddin al-

three years.:
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FTQO’s ‘crusade’ against
CBR'’s excesses

TRRAMUL ARy

ISLAMABATY The Central
Bogrd ul Reyvenue (CBR; hae
urged the ooty of Tinance (v
wind  uf thc Federad  Tas

offiie becane the

Bumatd hat tud o make heury
rmmbanetticnts of laxex, RMiling
b neveet Tarpet

fov crver & wawe o capes. of U
fuierie, sakes ten gl ingrwnee T3t
ombuduman hes ordered erpay
e ol millsns of Tupees W the
apgneved b Ry, hocaose e
FTUY v (‘RR ated in hola
ot oo rules. husrassed of eatoned
meney In wvenil coe of delay
of refumch, the FT0) ordered pay
e of compesatiie o the G
of 15 percent 10 the taxpayers

Minatry of Tinance sovrces 1okl
Bivinest Recorder that the pro
el v s nbwecoming that
concermed olficuls wirmed g1 divwe

onders passed by the FTU shows
0o mryang becurtasd the mesuse of
discrrtaniary powen.. tugh b
ednew. compulsive harssemenl
aend v ienaally sadislic vactimbsanon
of taxjmiyers.

In 3 number of ardery, the
Ombudsman poisted wus that
e oerpremien had bees ey
mised %o poravendy By O tas
cullecton thet they had o shan
dot thep busnew (e gRiTTNSS
Thit i ot & sogget thet all gy
collecion were nahlew o the
hosmesaTnen were LR =1]
mutiern Rather, the Litter bave
alwo bren cunming encugh to
evade @ with the colluvim il the
LAt T TR

It pay b pertiment o rosalf tha
ity the Lant years of the Naw ar
Sharit regime, the President af
Pakastam Federatim of Chambers
of Coammeree aml Industry
(FPCCH) ol announaed thal the
wouhd lameh 4 Torg

e il stagies
It wmay e memoned vhar the e
insttetion of Federal Tas

Eimibadurin Bad begn discuisd
ToE 2 nuimiber o sy and it was
the previwn puvernmend whach
bl anmoumced 11 m s beadpst o
(mstall o fexderal v peniboeivnae,
att Eanfiesd 10 put 1t inbe shape

The demand for ransparency
ane} accrmmittabslaty i the affamrs of
e geneTmEs foeced the g
crmment o oge B sch wn iname
1w that wm aiwn Somanded
the mitirmmon! fmswl e
tamrs. | Dhese called foy nee usly
et it vstitudiind Baid also hald
hocn wiggestng deasts refowmn m
dic tasdien syuiem and macten
oy an g coadition o ihew &

salle” that the bussitess sommomi
t wonlld eyt maes hemest
17 Thas could nerver huppen and
perhiaps will e Had fhere een
slight chames of hean, the mehitary
‘s dineg for S Enen

tition of the economy and tax
survey wonbd now have heen 2
bermted wacces.

Lessing 1hs  apan, the

has done grei -

e by mennfysng eeral ek
fewés of rhe department and
Aesranedod Bepanimentul o fon
Nidt omils thal g ponad
o waes, e omibudsinan e o
ummended sdVerts semarky an
the antial confidestial repuets of

INUETITITCN

Sewrees e Thim the. derniund
tar abalition il FTO s shally
ety A Arid ot o tene it the
It sehich wirmant moees apen
ness and Eansparency oo the part
ol the govermment Semrces wated
that syl the greermment st
planming 1o indiect & banking
mumeavh fow coukd o dov awan
aith et mbuchuman wnn o
g e Betg waee nder, ver
sestiprred by wdy T Bhily ik
wivhymy o the s machinesy

A ey nad W e o of

4l least o dioren ifficualy. and
ordered DEITIES [l Cases ol
v s meduct
A feeutint 4+ the mpetices per

petrated by the Len collevtons as
poimied odl by he FTO s atders
iy sigmifioent Cine auch
iivlam s e gomliscation of 14
ibele photes i d o pasiemper on
the paiznily tahe plea vl these
vomikd il b ualied pon-somimer
vidl heggage  TTe pemget wine
Brogght e e pilis B boen
strupgiang Yot bacarhy 10 it b
gt 4 wiesse omder Tnc

Dmbudsmun bk ordered the
redease on paymend ol dury b p
woktled b 3 s le 1) he would
et the o pinal ooy

1 apmathes Case, FTO muokel]
conpoms harassment and ofmigs
tion weee main tastors {or the
o working of Kaay sopm
proivesuany sic He called b o
dinatied sudy oa e o

FIT) » repesctnm vf e soxngm
1 ke tion f cawes Jor sl o
oo arrungey pEEmctin s pocs ki
help the hagless Tavpeyers. The
strntures, o6 CHR fol pot meas
tasmsng their re<omd propedly asd
putting the Hisis of pevenem of
s o0 The 1an paven motei) of
bexpmg & ook apfo dite are
the brmtehits whivh are pow

el inhorpe ul

e fusoes OF th 1as lews have
sy bt e the sopay g com
Ty AN Pt iee sueon
A haTie elticinls imia hive
EEVEE o e Sl T &
i o he Wighhimdetie of the
EEL DR

1 as mleresting b b ha
et ve Dribeey o larpety il
wde  the  ambil  wf the
Ceitvachssnat Dessne Bt Lasdh
of dure tnike wxh allegatin foe
e of Tunere Praiulinr mnsairat il
Maorgurer, Moy L hanges hand
sw il the coaent 4 the partids
comrtined o whih buth benefa
(ol ety Tt slate oo the lonet

S fae. omfy sw g O e
fam atnd fadd B vy bow levid
Fame b the Ombudingn One
crnphoyee vormnplastied Thal e [T
mapector with the comuvance of o
frrm s emploves it 1o anlied
R Mo wr prer dmpliver fuoosave
them From uny s inguities wiial
woever Fortuately . he wan the
wasc it the Uhmibudsenan oo
rreidord that e Lintnes ket wd
Y prrvie vty bo e laspayen,

Talkany v R coomespomien:
the Tan (htyhaidvimn <l the f
vy barpayer fook couruge o gl
Lty comtuplnt Uinew e could
o waved apsary any fimue pum
i swscoremt by gy sch
& c3ee W it vmbuduman B
Hum ity Can ks the fak o
Stk gy

Prioed by AR Khsan at Apey Printin
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Jurisdiction of FTO
needs to be extended

INEAMABAL - lupisdsy fnm ot
tederal Tas t hiboduiran (-TE0

ey b e

eybemdedd bee
(AL ITE . 2N

(RURNTR AT T ) §
e Uiy Lases Lo pr ade Ty
Jigt 1 thette i ) efbéelave man
e

I an mietvics with APP
nete Taesday: Justice 1Rendy
Sateem Akhtar, Federal Tax
Dmbudvian emphasied upon
cmiposering this institubion to
gvonteritn order for stay nfag
tiatte B the tax colle i muthun
IS apatnst e tat payers

Incorporation of amendments
1 Law regarding extennion of ju
fisdiction 10 FTO, he said will
help itnprove s eflectivencs as
well uy performance in the su
preme iMerest of the lax payers

To a question_ Juilice Saloem
cephied that thes foram was i fact
an instititions) arrangement,
vuded by the ptesent guvetnment
w address the genuine grievances
il the 1an payers

2™ aigrin s |

T NTITR T

I'tidess the mstiution 1
sl catte blambe b temedsy
e Batdshiprs <o the 1a\ pavers
dred s e b the Lurse o Qartrup
tau isponsation o) gk and
speide rebiel wh ihe vomplacants
s ol pesahle. he observed

T owe ale crcouraged by the
number ol comflants poyring n
and the people are gradually be
Comung sonscious aboul the unl
ity and wefulness ol thi forum
regarding resolution of thexr tax
prediaments”  he added

Jusiier Salem Akhitar further
mantained the rasson 4 etre of
1 insitution s wellare of the
tay pavers and redress of the
genuine grievances # last pace

He pinpointed thal the peo-
ple were gradually cvincing cour.
age and valour by liling com-
planty aganst the s officials
which was carher quile non-ex-
istent

Finance Mumister, Shaukat
Aziz, he sad also acknowledged
i1 his hudget speech the upbeal

perlirmance of this instildbon
adding . leners of apprecuton
tnem peuple of Livme secTiofy
were abwirecened regarding the
perlormanue of the instiul

Federal Tax Ombudsman
Turther sad i1 was providing re
liel 1 both peyvare and semm . guv
ernmenl departments as well as
individuals regarding refunds
and redressal of other difticul
nies

The regional office of FTO
18 fully operative in Karachi while
anothet regromal office will stan
fun tonung within two weeks in

T

The Institution, he stated was
also undertaking inspection ot
records of tax UIF icials regarding
pavments of Laxes which was e1
the: not avatlable or was not be-
ing maintained properly

FTO, he stated was also fo-
cusing on institutional improve-
men! and giving necessary direc-
tion 10 the Central Board of Rev-
enue il tax secior —APP
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Govt plans
federal bamking
ombudsmagn

By Parvaiz Ishfaq Ramn

KARACHI, May 28: The gov-
emment intends to appoint a fed-
eral banking ombudsman (FBO)
and introduce some amendments
in the Income Tax Ordinance
14979, aimed at reducing discre-
tonary powers of the tax collect-
ing bureaucracy.

These and other measures are
being taken to revive investors
confidence and are expected to
be unfolded by Finance Minister
Shaukat Aziz in the forthcoming
federal budget being announced
on June 16, 2001,

This was stated by the finance
minister during a meeting with
the chairman, Pakistan Bedwear
Exporters Association (PBEA),
Shabir Ahmed. The minister had
called the meeting recently o
get first hand mformation about
the arrest notices issued to the
chairman and his wife by rhe

income tax department for the
wealth tax liability that had been
paid two years ago

The finance minister said that
after successful working of

Fewnmbm.gtﬂoj.
the appointment of a Tederal

Banking Ombudsman (FBO) has
been necessitated. Shabir
Ahmed suggested to the minister
o appoint Insurance Ombuds-
man, as such an office in UK had
been working successfully,

The finance minister, who was
asststed by Member Income Tax
(CBR) Mohammad Shafi Malik,
also assured to relax some of the
stringent and coercive secnions of
the Income Tax Ordinance, 1979,

On the pointaton of the PBEA
chief that Section 92 is being
widely misused by tax authori-
ties, Shaukat Aziz assured to
introducé amendment in Section
92, which gives discretionary

powers to tax officers for freezing

of bank CCoungs o
It was a)

the preseng |, allowing 10 per

cent rewa
tax cuncﬁ:-;jl — ke of
ments w bei
widely abyo, g - s bein
Y aDUsed for hlackmajl‘ulg
B e he minister commit-
: >ducing amendmeny
the budger ¢ PhiRiaht nr in
who provig, 0 those

B InVesoe. Confidence,

T i
he M Rigrer dgreed with

PBEA chiefy
Securities C::mnnon that the

MIAISter agreqy
round the clock
export consi

to introduce
clearance of
€nts from next

sently exporrs
only allowed ip
h causes corrup.
delay in consign.

from PQA are
day ume why,
ton in case of
ments,

Shaukat Az,
suggestion for 20 welcomed a

effecy
change in saleg taxcsr;rr;feranwraj
mstead of aski g suppli Seﬂeand
to deduct ST ang g b el it

not possible 15, .

improvement j bx;l:g[;(boul A
ton system and,. - colless
tion without tajly " te COTTUP-
dgainst 'tax of ials whacuon
found guilty. * Whoare
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New tax law is simplified, tax
friendly: Tax Ombudsman

RARAUHI—Federal Tay Om
hudsman, Saturday wnd the new
Iroome Tas pedinance, 200 45 deti
miels more understundable und
more simplified than i predeve s
ot enactments and effon hay heen
made o make ot more tan tnendly

Speaking 5t & senunat o6 the
new tas legslatwn, ofpanized by
the Karachn (hamber of Commerce
and Indystry | KCOCL bere, e wad
1 fnendiy should mean soch sws-
tem of taation which should pro-
vide Eacilily bo prt sl Jaseised wih-
oul botheration and loss of time. 10
have 3 chean cultare of tan free from
every lowm of indisctimunale exet
cuse of discrenon

He saud wherever confhcting
Intrrests anse. there i3 bound 10 be
dussatisfaction and discomeniment
bat such feelings of disenchantment
van be avonded if & healihy 1 cut
tire iy developod in the countn

He hoped new law will help

change ihe attitude of the ~take
Peliders and develop a¢kean wistan
able culture aming o gonerating
revenue through Laciton o legal
heinest and lEansparcil mannce

Ao the liscal justier. he sand
the poilicies and L showid m b
made o et Pavs haokang
1o the proklems. pocds and requue
mealy of the eowre sov ey, he sl
The burden of tan should be hear
ahic by the tzapavers, he added

' In an aiempt t genCTaIE O
roue if sérs hugh r3ie of Lax 28 am
pncd i iy Pound 0 oreale Jisent
reseniment and prodest. cowwting in
cvasion of tax, By unrcaiistic. hash
and unjus! tiy policies you kil the
poose that Livs the golden egg” he
remarked

The new law has intrnoadu ed ihe
concept of universal self- assess.
ment be sand The assessment pro.
cedure has been streamlined and
interaction hetween the taapayer

and the 1ax wlle o ha been ot
crently cunaied he added

He said the ding of retum
ol B e et o e oment
and thus while Tilimg return the s
b Aoy and delemuned byt
tan payer hmine . Thas wall b wab
poct b daadil an wlinh proper ca
should be Lihen, he wuppesied

He sand the: Presumpdin e Lay and
withholding 1ax have heen man
Laanexd w g by foem 70 v of the Res
enue 11 i necessan. o srcrthen
the wihhalding 12y regeme Jnd
proper sysiem should be devised o
have Tull contnil vn the collecting
and deducting agents, he added

Sorme amount of discreoos 15 -
ways required for propey admumesre-
tom of |aw due 10 whach there u o
ham in prving disaroe hut ol a
wiute discrewon, be saxd. However
Gowernment and CBR shoukd ensure
that this disroten i it used m m
artwirwy manney, he addod — APP



242

BUSINESS RECORDER SUNDAY 8 APRIL 2001

Tax Ombudsman’s office

RECORDER REPORT

working handlcapped

ISE AMAHAD The recenls
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s il L it (R b
tast Yeur L U LA L LR
o n i i o Jespiite thee Chast
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eral tax
mbudsman
secretariat

1 COMPILIMENT the govem-
ment on the establishment of
the federal tax ombudsman sec-
retariat, Not only has this step
managed to reduce the work-
load of the federal ombudsman
secretariat (Wafagi Mohtasib
Secretariat) bur is also helping
to handle complaints against the
tax departments in a more effec:
tive manner.

It is reliably known that
Mubeen Ahsan (ex-member
CBR) has been appointed as
consultant to rhe federal rax
ombudsman at his Karachi
Office. The honourable federal
tax ombudsman may wish to re-
consider this decision because
appointment of an officer from
the administrative side instead
of the judical side will not only
affect the working of the feder-
al tax ombudsman secretariat
but it 18 also apprehended that
in the long run it might even
frustrate the very purpose for
which thus office was created.
MUBARAK SHAH
Advocate
Karachi
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Reforming the taxation
departments

The reported decision of the higher author-
ities of the Central Board of Revenue 1o take
action against income Lax officers throughout
the country for showing carelessness in
respect of depositing the cheques from tax-
payers in banks on time, is a move that was
long overdue. This practice in addition to
other irregularities in the working of the tax-
ation departments has been found 0 be ram-
pant so much and so long that it has come to
be taken as 3 normal and unavoidable part of
the working style of these departments. After
the establishment of the institution of Federal
Tax Ombudsman last year. a large number of
complaints filed by taxpayers were instru-
mental in bringing into focus common griev-
ances like long delays in tax refunds, failure
w acknowledge letters of complaints by the
relevant tax depariments. absence of record-
ed entnies of tax payments by the assessees,
reminders from the 1ax departments (o tax-
‘payers for demands already paid, etc. The
surfacing of these complaints along with the
Judgements and remarks of Federal Tax
Ombudsman in newspaper repors appears 1o
have underlined the urgent need of carrying
out structural reforms in the working of the
vartous taxation departments. At the same
time, the IMF Mission's in-depth study of the
working of the subordinate departments of
ithe Central Board of Revenue also discov-
ered deep-rooted inefficiency in these depant-
ments particularly in methods of tax assess-
ment and maintenance of exsential records
and data.

The report revealing delays in depositing
tax payments, il is inleresting (o nole, was
based on complaints from the various federal
ministries which may be described as sister
departments of the CBR in the federal gov-
emment. The cheques in lieu of cash payment

mdividual taxpayers or officials in case of
government departments but since the
cheques were not deposited by the relevant IT
officials on bme they became time barred and
therefore fresh demands for tax payments
were issued 1o the assessees. Since this sort of
irregulanty baffled the high officials of the
federal ministries, it was detected and publi-
cized rather promptly. On the contrary, such
instances are fairly common in so far as the
taxpayers associated with business activities
are concerned whose complaints are rarely
admitted and addressed by the taxation
departments unless the matier is taken 1o the
Federal Tax Ombudsman. It may be pointed
out here that although taxation reforms com-
mittees were formed one after the other by
the previous governments over the last two
decades, linle progress was recorded either in
the moxdes of tax assessments and the taxation
system itself or in the working efficiency of
the vanous taxation depantments. In fact, all
the previous pluns for taxation reforms virtu-
ally ignored the need for injecung efficiency
in the working of the taxation departments.
That the root cause of the whole malady of
the taxation system was the rampant ineffi-
ciency and corruption in the overall set-up,
was consistemly overlooked. As a result since
the personnel dominating the taxation system
themselves indulged in irregulanties, no tax
reforms could ever be carried through suc-
cessfully by the past povernments. It is the
Jatest thrust from the IMF for the implemen-
tation of taxation reforms along with drastic
restructuring of the taxation machinery that
seems 10 have brought into focus the urgency
of the task of improving efficiency. The
reforms are nightly seen as a means to the
goals of broadening the scope of the tax net
and thereby achieving a better rate of growth

along with tyecrglumns: werey rsgued py Joe ~ in the 1ax recepls.
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FTO jurisdiction
should be extended:
Justice Saleem

ISLAMABAD: The jurisdiction of
the Federal Tax @Mbudsman
(FTO) needs to be extended to
grant interim stay to taxpayers
(complainants) against actions in
emergency cases to provide relief
to them in an effective manner.

In an interview here on_ Tues-
day, Justice (Retd) Saleem Akhtar,
federal tax ombudsman, empha-
sised the need for empowering the
institution to give interim stay
order on actions by the tax collect-
ing authorities against the taxpay-
ers. Incorporation of amendmen
in lawregarding extension of F
jurisdiction would help improve i
effectiveness as well as perf
mance in the supreme inter f
the taxpayers, he'added. -

Justice Saleem said this forum
was in fact an institutional ar-
rangement, provided by the pre-
sent government to address the
genuine grievances of the taxpay-
ers. “Unless the institution is
vested carte blanche to remedy the
hardships of the taxpayers and
check the curse of corruption, dis-
pensation of quick and speedy re-
lief to the complainants is not pos-
sible,” he observed.

“We are encouraged by the
number of complaints pouring in
and the people are gradually be-
coming conscigus about the utility
and usefulnesQof this forum re-
garding resoluffon of their tax
predicaments,” i} added. — APP
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Govt can’t
run without
taxes: ombudsman

F.P. ReEurt

KARACHI: Justice (Renired)
Saleem Akhtar, Federal Tax
Ombudsman has emphasized
that “the need for 1axation in
the present world was not
only for executing welfare
programme but also for pur-
poses of Good Governance. A
Government cannot be run
without levy and recovery of
taxes. The entire machinery of
the Government 1n the present
time requires the public to pay
the taxes, which are levied
and likewise the Government
collecting tax and revenue is
required to expend for the
good governance and welfare
of the country and citizens
This concept has introduced
an ¢lement af
Accountability” He was
speaking as Chiefl Guest al the
Seminar on ‘New Income Tax
Ordinance 20017, organized
by Karachi Chamber of
Commerce & Industry in
Karachi on Saturday

Federal Tax Ombudsman
further said that concept of No
Taxation without
Representation created revo-
lution but these days the con-
cept has further developed
that 11 public is taxed, the tix-
ing authorities are accountahle
tirstly for proper and legal
realization of tax and second-
ly Government is required to
spend this pubhc money for
Good Governance in a trans-
parent manner. Even donors
and nvestors require these
condiuens 1o be fulfilled. he
added.

Talking on New [Income

Tax Law, Retired Justice
Saleem Akhtar observed that
matn grievance of the most
taxpayers was the complesity
ot the ax laws, which created
confusion and provided tentile
ground to the tax admimsira-
tor to cxercise unbridled dis-
cretton and to the taxpayer
1o devise methods loe cvasion
of Tax, however, all etlorts
seem to have bzen made v
simplify the Income Tax
Ordinance, he sanl

He opined that the new
Ordinance was definitely
maore understandable
and more simphitied than its
predecessor enactment. I
spread 1n 240 Sections and 3
Chapters. which have been
divided in Pans  and
parts have been subdivided in
Divistons So this gysiem
introduces clanty and simplic-
ity as all effons have been
made 1o discard provisos and
sub provise making the law
simple and easy o under
stand This Qrdinance alyo
meet the populis demund of
taxpayers thal Income Tax
Statute should bhe Tox
Friendly, e abserved

Federal Tux Ombudsman
turther observed that Fiscal
Justice is reguired in the feld
of Tax Admimstration. Evers
citizen s entitled  da
Justice according (o Law He
further explained thay "hy
Fiscal Justice. | mean thar the
policies of the Government.
the procecdings und proce-
dures imnated and fllowed
by the ra< admmsteators and
the responsibility of the tax
payers Lo mamunn oicounts

should  be Transparent”
adding, “Fixcal Justice can be
deveioped nnly when proper
polteies are framed

They are not made an
Adhow basts bat on permanent
basis looking to the problems
needs. and requirements of the
entire society. Inths regard,
I miy not e oul of place o
mentioned that burden of tix
showld be hearable by the tax-
payers’

He adminded that the
Ordinunce has been under
criticiam since the drafy
Ordimance was published, but
said that in the hight of opin.
1ons and suggestions, due
amendments have been made
10 putke 1 more acceprahic.

He torther sasd thar vhe
Ordinance has sntroduced the
congept of umversal selr-
assessment. The assessment
procedure has heen stream-
fined and interadtion between
the tixpayers and the tax offi-
cets hias been sutliciently cur-
tlesl Faling of Return woukl
b the urdér of asscssment and
thus wii|e tiling return the tix
15 pssessod and determined by
the avsess himsell

Thiv will be subject tn
Agdit in which prapel care
showld be taken he dssired
He  alan disctosed  that
Presumprrye Ty and
Withholding Tax huve been
marmtatned which torm 70 per
cent of the Bevemie. |1 neg-
essary In strengthen the
Withholding Tax regime and
proper system should be
devised 1o have 1l vorerel
on the colleetine and deduet-
me agents
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FTO brings about taxpayer,
officials conciliation
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FTO to ensure
computerised documentation
of tax payers’ profile

ISLAMABAD Computerised
documentation of tax payers
profile. prompr wssuance of
avsesiment prder and implemen-
tanion of the decisions on pels
s are mapor arcas of lowus of
Federal Tax Ombudsman (FTO)
e help reform the tas regime at
last pae

Central Board o Resenue
(CHR | has slready saued orders
dn the duechives of Tax
Omidmun for quk desposal of
assevment ordens 1o the salaned
people. Justice Saleem Akhtar
1R Federal Tax Umbudsman.,
1FTon wid APP here on
Thurday

T a question, Jushive Salem
replied that FTO was poned 1
enteTiun any petiton by the hual
manulaturen, again the menasc
ol smugghng 0 pnnide protes, -
ta 0 fis i prnean, gre s

Riske o the Intitution bvwatds
impriskmyg the tan system PTG
il was heing beeled up and
srengthened whch would furthes
enhance the usctulness of the
matitutien i readivng the ohjec
bives

Spelling out the performance of
the matitutsons, he sand, | 230 petr-
tiiny have been disposed of
aganst the tial 1561 petstions
fiked sinve January, 200 o date

In 25 canes. he contemued. drscy
plinary action was asked adding
of 19 review petitions, 10 were
dispored of and in 18 cases refer-
ence was liled by CBR or
A 10 the Pressdent.

Being public service: onented
nstriution, Justice Saleem sand,
the mstilution could also handle
the complamns regarding anom
abwes 10 pcueme {ax customs. duty,
wiles wx, o

About implementation of the
docrony, the FTO sud in 1084
v decisions have heen imphe-
ey

Jurtive Saleem smd, certan
studics wre alws being conducted
tir mhe the nole of the imstiuton
muwe effevtive 1o rodneaal of b
[REVET R

He waed. the CBR wa ashed
ensure cumplele mamienance of
tav payers rovord and eapedite
the progress of computernsation of
e Ut nts

In vancus cases, he mauntained,
roqured record was ather musang
or incomplete, adding the effec.
tve role of the FTO wuould help
improve the functioning of lax

apparats

Mt of the complaints. be sad,
related 1o the issuve of refund,
exceusive sssesgments and alleged
carruption af the tax officuls

Regarbing sssessmenmi of sabary
wecuw, he sud, directve has boen
1saned thal unless necessary. no
x officual wiil visnt the office o
ressdence of the tax payer

Baming few excepuons of the
cases where difficuibes cropped
up i the heaning, he phyerved
ment of the cases are disponed of
wathin sty davs.

The FTO saad. focus would be
sccorded in pear future towards
umplifying the income tay return
forms 10 vaew of the new income
tar pedinances

To a query, Justice Schoemn waxd
that mape hallmark of the inaity
on 1 an effectve implermnentatun
of the decsions sans any delsy m
redresang the genmne gnevances
of the Lx payers — APP
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The Frontier

CBR directed

Post

to encourage

honest tax officials

ISLAMABAD (SANA): The
Federal Tax Ombudsman
(FTO) Justice (Retd) Saleem
Akhtar has asked the Central
Board of Revenue (CBR) to
encourage the othcers who are
cooperating in  detection ol lax
evasion and keep them
informed about the outcome of
their efforts so that doubts do
not arise in their minds about
bonefide of the proceedings at
the departmental level

The FTQ further directed the
department to maintain trans-
parency to avoid creation of
any misperception about rev-
enue administration and (o
reward persons for providing
information of tax evasion and
that 3he complainant may be
considered elfgible for grant of
reward

He made those recommenda-
uons on the complant of a for-
mer marine engineer, Juned
Talat 1o the FTO that billions of
rupees were lost by the shipping
sector with the connivance/col-
luswon of income lax ollicials

In this complant., Juned
Talar had alleged that the

Regional Commissioner of
Income Tax (RCIT) of Karachi.
Southem region was indulging
in mal-administration by avoid-
ing response o his letters ask-
ing information on the progress
of the proceedings in the cases
of alleged concealment of
income by seafarers

He further alleged that what-
ever response he received ver-
bally or in writing was cvasive
which is totally 1n contradiction
with the practice established by
the preceding RCIT of keeping
him properly apprised of the
progress of the proceedings.

Following the hearing of the
issue where the departmental
representative and the com-
plainant presented their cases,
the FTO directed the depart-
ment to consider and decide the
eligibility of complainant lor
grant of reward under the law
as well as appnse him of the
progress of detection ol cases
of concealment of incomne, and
assessments thereol since
assessment year 1997-98 and
the pursuit ol recovery of creat-
ed tax demand.
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s tead e Unffortunately the present lows muke no distinetion
i‘:.'u'r i s e e hegween the honest and dishopest. The goyeriment
Shasa must undenstand the obyvious causes as to why the

otherwise hotest tavpay ers are forced o uct dishonest,

- harass J
Higsrnal anbiiig ihe gonwin
wnl itoTe e et o bt \ ' ' I
ansitve ettt s tnts B sudhi beh Vb | h i
v, e " '
fre utsani :
i ] [} |
. 1 Wi
dliw e i LU s e - Tl e "
ar [
retahem Pt ] B . ’ »



252

FINANCIAL POST Wednesday, November 7, 2001

CBR directed to implement
order of law secretary

ISLAMABAD Nov fi. Federal Tax
Ombudsman Justice (nd) Saleem
Akhtar has directed the Central
Board of Revenue (CBR| to imple-
ment the order of the Secretary.
Law, Justice and Human Rights
Division issued on 161999 by
Novemiber 16, 2001

The FTO also directed to re-
fund duc and pavable/icfundable
should be paid 1o the complanant
before December 15, 2001 Federal
Tax Ombudsman (FTO) has also
sought compliance report by 3-
12-2001

These directives were given by
the FTO while deciding a com-
plant ldged by M/s, Karachi
Shipyard & Engineering Works
Ltd,, against CBR regording the
abuse of powers, mal-admmistra-
lon and reteption of maney of the
complunant and also non-imple-
menation of the order of the Sec-
retary of Law. Justice and Human
Rights Division dated 01-6- 1999,

The complainant i$ ully owned
by Minstry of Defence and is en-
gaged in the manufacture of heavy
plants and machinery since 1952,
The complainant also undertakes
ship repairs, reconstruction <ngi-
neering services etc, said g press re-
lease here Tuesday,

The income lax assessments of
the complainant were being com-
pleted and finahsed under normal
tay low under secuon B0 (D) of In-

come Tax Ordinance 1979 and it
was always treated & & manufac-
turer-cum-assembier but not as a
coniractor ull the assessmen! year
199192, However for the assoss-
metit years [992-93 10 1995-96,
the Income Tax Department 100k
totally different view of the busi-
ness activiies of the complanant.
Instead of treating the complainant
as manufacturer, builder ete. of
ships, vessels and heavy engineer-
mg plants and machinery, the De-
partment treated the business nctiv-
tties of the complainiant as tht of a
suppher. and fmalised the ussess-
menl under section 80 (C) for the
assessment years [992-93 1o 1995~
bl

Ax u consequence. a huge de-
mand of Rs77.5 million was ¢re-
ated for this period. The com-
plainant filed appeals/revision
appeals but the case remained um-
dearded ull 1999, In the meanume.
CBR made a reference 1o the Gah-
inet sty regand 1o the disputes be-
tween the govemment organisation
and CBR,

The Cabmet in his decroon di-
rected tha all organisations ander
Minstries/Divisions should with-
draw all count cases agunst CBR
and any disputes should be re-
sulved and settled either through
Inter Ministerial Consultation or
un-resolved matters should be re-
ferred 10 the Ministry of law. Jus-

tice and Human Rights for 3 deci-
Sion

In pursuance of this decision
the complaimam proceeded before
the Law Secretary, who ruled that
the business of the complamant did
not fall under the category of sup-
plier or contractor but 2 manufac-
turer, The FTO noted that the as-
sessments for the year 1992.93 w
1995-96 were not sustaimable in
faw and thav the Department did
not issue refund for these years de-
spite this ¢lear finding of the law

The FTO 1n his decision.ob-
served: "It 1 very unfortunate fo re-
call that the order Of the ;
Law. Justice and Human Rights
Drvimion has not been implemented
despue o lapse of more than 1wa
vears mn! the complanant has los
all avenues for redressal of fes
grievances nil because af its
lethargy but hecause of the fuilure
of the relevant muthorities to act in
the matter at the right timie and in
the night manner,

It1s amatter of concern that de-
cision of the Cabinet and the Law
Secretary are being violated by not
implementing the same and drag-
ging the complunant m un-neces-
sary Lmganon which in fact the
Cabinet wanted to avoid. This
clearly proves maladmimstration
on the pant of Revenue divi-
sion” —NNI
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Ombudsman’s

judgment

ON June 2, the Federal Tax
Ombudsman pronounced a
judgment holding the computer
random balloting for selection
of cases for total audit as not in
conformity with the Self-
Assessment Scheme 2000-2001,
as selection was not random but
parametric and predestined.

In fact, the CBR selected
33,874 cases filed under the
SAS. The income tax depart-
ment applied certain parame-
ters for selection which
reduced the whole exercise to
no more than a stratagem to
hoodwink the assessees who
had filed returns under the
SAS.

They said, there is already
mistrust between tax collector
and taxpavers. The selection of
cases through a farce of so-
called computer random ballot-
ing has further widened the
gulf. Moreover, instead of
learning from the judgment or
adopting due legal recourse,
the department has embarked
upon the venture of selecting
cases under Para 6(b) of
Circular 21.

It seems the department has
decided to go to the last extent
of victimizing taxpayers. Once
this action is taken it will

—deprive assessees of the relief
awarded by the Tax
Ombudsman.

The authorities are requested
to redress the taxpayer’s griev-
ances, instead of CBR adopting
illegal actions to nullify the
relief.
MUHAMMAD YAQUB MALIK
Attock City
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FTO slams tax official
smuggling of vehicles

By Afzal Bajwa

ISLAMABAD -~ The office of
the Federal Tax Ombudsman has
reprimanded the tax machinery of
the government over the rampant
illegal business of smuggled vehi-
cles throughout the country hav-
ing prima facia involvement of
officials.

Officers of Customs Department
and Provincial Taxation getting
voluminous and request bribes for
fake registration of smuggled ve-
hicleswere depriving the national
exchequer of billions of rupees
customs duty revenue, remarked
Justice Retired Saleem Akhtar, the
FTO.

According to officials, the FTO
has given 60 days to the Secretary
Revenue Division tocome up with
a thoroughly investigated report
on smuggling of vehicles without
payment of customs in the coun-
try and their subsequent illegal
registration.

The FTO, while ordering recov-
ey uf buibed amount from o cus-
toms officer in this regard, has
observed that there was large scale
smuggling of vehicles, mainly of
Pajeros Mitsubishi, Land Cruis-
ers of Toyota into Pakistan with-
out payment of customs duty and
other taxes and are available for
sale at nominal prices.

He remarked in his decision of
the particular case that the officers
of motor registration authorities
nearest Lo the entry routes manage
to register these vehicles on ficti-
tious papers

“Similarly,” he observed, “ve-
hicles purchased from Customns
Auctions also provide papers on
the basis of which duplicate pa-
pers are and smuggled
vehicles get registered in different
districts. Car Sections in Customs

Houses and Provincial Excise anfl
Taxation Officers are hand in glove
with each other causing loss of
revenue worth billions to the na-
tional exchequer. The complain-
ant further informed that the Au-
thorities dispose of vehicles be-
low the reserve price to benefit
friends and relatives.”

“In order to know the actual
facts the FTO has directed the
Secretary Revenue Division to
cause investigalion in respect of
the given information and to send
a report to the FTO Secretariat
within sixty days,” the officials
added.

According to the details of the
particular case, Muhammad
Aslam son of Fazal Din of Nawab
Shabh filed a complaint to the FTO
against an official of Customs

Department. namely Nazir Ahmed
Sahi

FTO also directed the immedi-
ate recovery of Rs 40 thousand
from Sahi who was then posted at
Sukkar as Customs [ntelligence
Officers who also misappropn-
ated an amount of Rs 70 thousand
spenton the repair of vehicle seized
by him and an additional amount
of Rs 1,90,000 in the head of mis-
cellancous items.

Meanwhile, unofficial sources
told The Nation, that confiscation
of vehicle evading twolo three lac
rupees of customs duty can easily
make bright opportunity of get-
ting Rs 100,000 as bribe, In that
case the Custom Intelligence
would not report a particular con-
fiscation to the Department
rather all facilitation would be
provided to the owner of illegal in
legalizing ﬁclit.iouiy again on
payment of unoffffial fee the
sources added.
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FTO hears complaints
against survey procedure

ISLAMABAD—Federal Tax
Ombudsman (FTO). Justice
(Retd) Saleem Akhtar on Mon-
day made hearing of 28 com-
plaints against the procedure of
survey being adopted by Survey
Teams of CBR under the “Sur-
véy for Documentation of Na-
tional Economy Ordinance,
2000.>

The FTO observed that it
was not desirable and appropri-
ate to keep the instructions re-
garding taxes of public interest
confidential by Central Board of
Revenues and decide the cases
arbitrarily.

He also questioned the com-
plainants as to why traders did
not ask survey team officials for
physical checking of stocks to
ensure the correct assessment of
their income.

The FTO Secretariat had re-

ceived more than two dozen
complaints from the traders al-
leging that survey teams (reat
them with high-handedness and
get the survey forms signed by
them under coercion while esti-
mating the stocks at the business
premises,

The complainants alleged that
the survey teams were nol em-
powered 1o make estimates of
sales or turn over.

The CBR officials were of
the view that the Survey Teams
were acting according to the rel-
evant laws to carry out the sur-
veys and determine the annual
turn over as empowered under
the “Survey for Documentation
of National Economy Ordinance
2000.”

The hearing was adj
and next date for hearing was
fixed at July 9, 2001,
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FTO emphasises jurisdiction in tax
assessment mal-administration cases
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FTO Directs CBR to Pay
Reward to Excise Officials

By Haq Nawaz Khan

ISLAMABAD — Federal Tax Ombudsman (FTO) Justice Saleem Akhtar (R} has held
that the reward for quantifiable detection of tax evasion cannot be held back even if
the informer is a suspended government official. The FTO directed the Central Board
of Revenue (CBR) to make payment of reward to a suspended superintendent of cen-
tral excise and sales tax, who had lodged a complaint with the FTO Office, alleging
that the department had been declining his due reward of Rs 41,000 since 1994

After hearing the case the FTO ordered that the complainant, Bashir Ahmed
Ansan should be paid the admissible reward and the compliance should be reported
within 30 davs. Regarding the plea of the department that the complaint should have
been sent through proper channel, the FTO said in his decision that his office was
not a part of the normal government channel and Lhe complaint could not be disre-
garded by the office merely for the reason that it has not been sent through proper
channel. About the SRO of April 19, 1999 regarding criteria for grant of Performance
Bonus, the FTO maintained that SRO was naot relevant 1o this case, adding that the
Performance Bonus was essentially meant for exceeding the revenue to fixed revenue
targets or any meritorious service. During the proceedings, the representative of CBR
could not show any relevant reward order or rules, which carry any disqualification
in respect of payment of reward for suspended olficers.

In his order, the FTO stated that under the government order of November 25, 1984,
a specific formula has been given i terms of grant of the rewards as percentage of the
evasion detected and the amoun! of avoided tax recovered. Since rewards under this
order are with reference Lo the actual benefit 1o the treasury, there is provision for dis-
qualification of a person who is responsible for providing quantifiable benefit
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FTO’s directive: claimant
receives refund of Rs 77m

Tahir Rathore

ISLAMABAD . The Federal
Tax Ombudsmuan Justice (R)
Saleem Akhvar's order 10
retund a huge amount of Rs
77 million has been impile-
menied and compliance
report in this regard has been
sent to his office hy the
Coentral Board of Revenue

The complaint made 1o
FTO oltice was direcied
agunst the abuse ol powers,
mal wdmintsteation  and
relention ol moncy ol the
camplainant. Karach
Stupyard and Engincenng 1o
Works Limited and also
against aon- implementation
ot the order ol the Secretary
ol Law, Justice and Human
Rights Division

The tefund ¢laam ol the
complamant amounting
Ry 77 112 milhon perigined
L assesament years QU293
t 99798 has been ssided
and cheyue therehy deliy

ered 1o the assessee/com-
plainant an Deécember 14
2001

It may be recalled that ihe
Federal T ax Ombudsmaun
had directed the Revenue
devaston while giving his
findings fdecision thal the
refund tound Jdue and
payable/refundable <hould
be paid (o the complaimant
belore December 15, 2001
Thus the judgement of the
FTO stands implemented.

The FTO has noted that in
the hght of the ruling of the
Secretary ol Law. Justice
and human Rights Division
in thas case the assesmenis
tor the years 1992-93 o
1995 -6 were not sustam-
ahle m law and that despin

clear tindings ol the said
Secretors the departmem dud
Aok Iasue retund tor these
yoars.

Describing this untoriu-
nate siate ol altwrs, the
FTO in his Dindingstdeci-
s chsorved o very
unbonowgete worecall that the
arder ol the Secretary Law,
Justice and human nghts
Diviston. hus nol been
implemented despite o fapsc
ol more than two yoars and
the complamant has fost all
avenues Jor redresses ol s
grievanees not hecause of its
tethargy but hecause ol the
tarlure ot 1 he relevant
authories £ o act i the mat-
fer al the right tune amd
the reeht manner
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FTO deplores CBR’s
tactics of delaying SC order

RECORDER REPORT

ISLAMABALD: The Federal
Tax Ombudsman fusnce Saieem
Akmar has deplored the CHRs
Siwies o delay smplementation of
Supreme Coun's ondet on ooe pre
test on the other

The Cmbudsman directed the
depanment 10 refund over Rs | R
millvon 10 4 tcviile mill ol
Faisalshad und also pay addithonal
cumpensation af the e of 13 per-
CEI et T Mmounting 10 ver
K otie million for the defay i
1nak g the refumd

I'he order came on the com:
plunt of MiS J A Teatile Mith
Lad whach aubmimted that the ot
e e eaeapited from lax ot
Five years from Jan 24 1992 4 Jan
1"

1997 under Sec RO D of the
Irnowne Tax Ordinance, but the
depantment inroduced Sec 8O CC
imposing withholding tax on
cxpoet proceeds

The Jevy was challenged m ihe
Luahiore High Coun. which dis
iissed the complami, following
which the CBR teonvered Rs
1 IRS 42T Th e complananit went
w1 appedl 0 the Suprame Count
ik i it pudeemment on fane 4,
PRI el st the lewy: i mecoy-
ory under See BU 1D and RO CC
wenld me gply 1 the gesss
bt eremption and profection
hail Begn offcred under the
Eounomu Retorms Aot The apex
e ordered the refursd

In the meanume. the CBR
diregred the Regional
©ommmyssioness of Income Tax
that that acconding b the gt
o the Law arsd Justior Ministry,
i refured candb) g be paade The
wonplaant challenped the corou
Lar Dirrmapls o wid) an July 1998
The covulae wis declorad unlis:
Tyl amd the gmplamant rewed
rilints i cibetain the relund

The corrglmmant wiode three et
lers o the CBR withour eftes
Then ee 1ifed apnthey woil m the
b High Conat and the baltey

“f paament of 1he retimsd
metaths Hut ihe
ity Comnissyemes b ms
Fan refused s gram e refund
The comphuman then sppealed o

e Croampussiones of Incoime LY

Wiae

wha asked the DETT o megormdes
the matser. Toapite oF several ket
ters, there Wind 1o fesporne

When  the  Federal  Tan
Ombudsman secrelunml pul the
dpatmen o WACE. it TPRST
Tatree caamet onil wath it crouses
dbut the commetivement of 1he
penod of saemprion The com-
plainant challengal the validity o
the arder and (he Supreme Coun
Uphelld the puolm of view that the
x leveed under Soc 80 1 end 80
CC will nit apply 10 companies
Tht e enpovINg exammiption

The FTO onder states that m fac
the department has fecovered Ha
1. 815427 under Sec XOD The

et had tabon the ples the

R T 535800 have heen pand
against demand under Sec 800
whereas the remaitnng amount of
Ry 106]. 847 wis vollectod umder
different sub. sections of section
S0 It s abo been adnutted that
s amoumt has been s=hjusted
under Sec SUD, Theretfore the
entire amount of Ry | RI54270
has  been recovernd  under
Se¢¢ SuDy The plea thal the
asseser lias |4L:|:'I! B prvis e

ool of the payTher (rade ynder -

Sog R does mi sewm o he vaulid
us while miheng adpustrent and
ltuiing asvsessment order the
Asseviing (Offioee woubd have vir
hed and must tave ascenaned
thal such payment has been miade
Alter traming aswessnsnl and
wlpstmg the demand amder e
bon B o mk For preed of dedus
hrn umder soctiot %0 o alung
Endt & vk antempt ne shelis il
ettt o et e syl

The FTO) order slits that the
e fr eefunmg W gt of refurned
W ibe order daed (95599 witten
Doy Lack o) Wnsderslindiniz 1ol L
angd s mterpeotalhm The don
plinant husd Chmllenpod the » pink
iy and vires ol Sec B angd
Ser AMCC and he  obtaowed
tovourahie onder Hiom e
Sapretme Court i diled ahans
The caoe srmre et @i 10
el e padeemery

In thisse rmatinsiany « Iy
Gepurrmatl ©pies eyt the pade
menl will vperate mogecUich B
Huscomoe iy ed welTplcie diddiie
thoen of Tact and Lne The gquestun

L=

ol operation of the jwdgement
prospecuvely does not anse
hecause the cowmphatsant had chal
fenped the waludity and vnce a pror
vistont af Lt been deckare] mst
e apply By Ihe Wi the sattw
will pperate S the day when
sy levy was sinpeeed. Again the
faut tht 1he company had beer
paying the tan umber Sec 800 ol
untarily dises notl mean that 11 1
estopped trom challengiog o
recovenng the s alrcady paad
wihen af s ned b o pen the aand
tax In such vircumstances the
question of estoppe! dues, ot e
The complamant 1+ theselore. on
ted o g pefund 0V By | RIS 427

SUORDER IGNORED

The onber states “H i regeed
tible that the urder of Supreme
Coury whicly i the hiphess jinbi el
authorits snd whose posewtitce
MRl in respect Oof ierpnetanon of
any Law s anding on every peron
or suthoriy has boen moiad amd
mncurnstied oo compleety allegal
growmds. The departiment an one
predexd o the other haed delasal i
2ive ¢ffect 1 I Sapreme Conre
Jolgement whieh i et divtirh
ang et and such trends Inpuk
Tie Funcrivnanes sl he ¢hes ke
ath] <hipped

The clarmant vy alus Clannet
dddebratial compensalio utder
172 of the: Income Tax {nghmane
The Supreme Court had pused
Judgeiient on 4 69T The
chiimant by 1= letley 24 4 47
mteemed Jhe deputment wml in
spule of e than & dven e
af] perumsal srsita B e Ao ote
e reply wak given anl finalle '
wary denjed vn mis angeioed
grogmd The commplamgnt i entl
Hed tov addivromial Cosppetvatis i
fromn 2512 97 nll payroem @ e
rate ool Bs 18 per oome per annum

The Tolfowmg s recommendedt
Thun

The vomplaimanl b pad
mofumd of B 4 525 47
The cimplaimant he pand i
iy o ampetysatiom fregee P4 0T
il perement 2t dbe oot o L2 ey
VA pet it alwsing ue Re

AMIT PTX

ap Cymnpane e e By gequpted
wbthann WYy ol g e of thic
uhley,
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FRONTIER POST PESHAWAR 14 JULY 2001

A Dept asked to supply assessment
order to salaried persons

ISLAMABAD {SANA):
F. Tax '
Jusny aleem Akhrar
has directed the Central Board
of Revenue Lo issue insiruc-
tons o the ing Officers
of the Salsry Circle or
the alary income to

frame the assessment within
ission of

three months of
the return and easure to supply
1 copy of the msessment order

to the assesses immediately,

He added that in case of
assessment of ied persons
if their presence in required
potice be semt to them through
registered post of courier ser-
vice and efforts should be
made 1o hear the case expedi-
tously in time.

He gave these direciives
whiie deciding a complaint
ledge tn the office of on
3.4.2001 by Sultan-ul-Arfeen
son of Muhammad Bin, an
cmployee of Mrs Filters
Pakistan Private Limited Hub,
Balochistan regarding corrup-
tion and harassment by Income
Tax Official

abbir Ahmad
ecial Officer of
an Circle Hub

Balochistan, The complainant
had alleged in his complaint
that IT officials used to collect
Ry 100 1o Rs. 300 every year
for issuance of Income Taa
Centificatefassessment order.
This year the compisinani
objected against this cormupt
ractice and refused (o pay
be Resultantly he was made
vichim of revenge and was
served with a notice under sec-
ton 61 of Income Tax
Ordinance besides using other
tactics of haraisment and
inti
In the aftermath of investi-
gation, the FTO held that the
purpose of issuance of notice 10
the complainant was based on
il jon and was mollified
The special officer, Income Tax
Circle Hub, Shabbir Ahmad
Sheikh, admutted 1 his expla
nation to the Commisstone:
Income Tax Sukkar tha notwe
under section 61 1T Ordinance
was umseed by a UDC
Salamuddin insdveriently oth-
erwise it was not uqulrcd
under the relevant law in the
salary cases for the assessment
year 2000- 2001
The FTO, 1n hys findings

expressing his concern at the
standard of supervision of the
Income Tax Circle Hub, which
was held by Special Offia
Shabbir Ahmad Shuib
observed, it 15 not proper fir )
incumbent of an offic
tehave in such iliegal and
sponsible manncr and yet th

ead of the Office remain
oblivious of the conduct o
such official He added that
led to the conclusion that Head
of the Office namely Shabir
Ahmad Sheikh had not acted
with sense of propriety and
scnse of responsitylity

After all the Head of the
Office remains responsible for
vonduct of all officials working
under him otherwise the super-
visory role would become
meaningiess, he maintaned

He recommended to the
CBR to initime proper legal
and disciphnary acton Agams!
a4 Salamuddin son of
Amuruddin UDC and Shabbir
Ahmad Sheikh, Special Officer
for vammith sty of mal-
sdimimstration Jithin 30 doss
He has also as@ed for compli
ance report in Wiy Case within
10 davs
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FORBUSINESS RECORDER SEPT 29 SATURDAY 2001

Customs official demoted

RECORDER REPORT

ISLAMABAD: A customs
official has been demoted from
Grade 16 to 14 for inefficiency
and misconduct under the
Removal of Service Rules.

An inquiry against the official,
Mohammed Ayaz Khwaja,
Superintendent, Collectorate of
Customs, Sales Tax and Central
Excise, Multan, was ordered
against hip by the Federal Tax
Ombudsman for harassing a
restaurant owner of Rahimyar
Khan and excessive assessment
of latter's income. The hotelier
had complained to the FTO that
due to personal vendetta, the
officer put him to great harass-
ment and inordinate tax demand.

After hearing the case, the
FTO found the restaurant owner
to be right and asked for an
inquiry by the department. In

compliance of the FTO directive,
the inquiry was conducted which
found that the charges against the
official were fully established.
After due formalities of show-
cause notice and the response of
the official, Secretary, Revenue
Division, ordered demotion of
the officer from Superintendent

(BS-16) 10 Deputy
Superintendent (BS-14) for three
years,

It may be mentioned that the
official estimated the annual
turnover of the restaurant at
around Rs 22.3 million and the
excise duty payable was Rs 2.7
million.

The FTO found that the case
against the hotelier. who
employed two waiters and five
cooks, was totally based on pre-
sumption and fabrication and
without any substance.



LETTERS
OF
APPRECIATION
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A large number of complaints have acknowledged the relief
provided to them on the recommendations of Federal Tax
Ombudsman. Some of them have wished to record their gratitude
as well. While the Federal Tax Ombudsman wishes to place on
record that he has only discharged his statutory obligation, he has
approved inclusion of following acknowledgements for conveying
them to the Government who created this statutory office.

Mr. Liagat Ali, a school teacher of a village of Jhelum, has
wrilten letter with the subject:

el S P e
wlica§TFE Ul S DL gy f
A PUELGIL &SP i TS UnushA

BT ST S S ]
w6 TG Ut il TEN 6t
(Do sGotr Tt sbiserBente S

An other complainant M/s Mussarat Textile Mills Lt., from
Faisalabad, writes "Federal Tax Ombudsman's efforts are very much
appreciated in the business circle. Our dues were pending for the
last many years but nobody was listening/daring to release our
refund. This is all due to your good offices that we received our
money.”

Mr. Zahid Ahmed of M/s Tkram (Pvt.) Ltd., of Jhang Road
Gojra, states that " T appreciate your justified favorable consideration
and highly thanks for this job. But the attitude of most officers is
now highly undesirable in the income Tax department.”

Mr. Hanif Adamjee an American national states that "I am
very thankful to your Lordship in providing me justice. My grievance
has been over. It is respectfully pointed out that due to the finding



Mr. Mohammad Zahid Knan of Islamabad, on redress of his
complaint says, "The case of Rs: 6,700/- only pending with the tax
office for the last five (5) years was resolved in no time. I am
grateful to the Federal Tax Ombudsman for initiating an early action
in the matter.”

Syed Muthair Shah praise in following words “ T would to
thank the worthy Tax Ombudsman and his staff for the prompt
disposal of the case and just decision."

Mr. S.H. Mahmood of Karachi, on disposal of his complaint
says, "l am gratefully to the Hon'ble Tax Ombudsman and the
Secretariat for their intervention and directives which made Custom
House Act so promptly. The efforts of the ombudsman Secretariat
in this matter are really laudable and I am extremely thankful for
the valued help of this pious office. I am also confident that the
Ombudsman office will remain a blessing for the suffering people.”

Mr. Abdul Qadir of Faisalabad says,
Z Ui VT2 J5118-cell-2000 0 LB
ABL o §u ¥ smusie§ W PgTaL
Sredrr i 140,7721-87 e\ T2 40 A5
e UASIPVI s ) G TS0 T Unt il
S BCL G LG &, Lih Ty Pt
R, WA s
Dr. Muhammad Abid Director of Texto Print Faisalabad, Mr.
M. Salim Metla Gp. Capt. (R) of Lahore, Mr. Saeed Shah Bokhari

Advocate of Kohat, Mian Wahid Shah Chief executive of Allied
Flour Mills (Pvt) Ltd., Peshawar, Mr. Akhlaq Ali Khan of Lahore,
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Ch. Igbal of Ch. Igbal & Co. Gujranwala, Mr. Kanwar Sharafat
Ali, ITP of Faisalabad, Manager, M/s Zia & Co. of Sialkot and
Khwaja Bakhtiar Ahmad, Director Finance of Wyeth Pakistan Ltd.,
Karachi have given their complements on resolution of their
complaints & grievance.



ESTABLISHMENT OF THE OFFICE OF
FEDERAL TAX OMBUDSMAN.

'Mr. Muhammad Ashraf Hashmi, President All Pakistan Tax
Bar Association, while Commenting on the Establishment of the
Office of Federal Tax Ombudsman state as follow:

"Establishment of Federal Tax Ombudsman Tax Ombudsman
Secretariat is in fact the fulfillment of age-old aspirations of the
Members of All Pakistan Tax Bar Association as well as the Tax
Payers community of our beloved country. We wish to extend our
sincerest felicitation to the present Regime, especially, General
Pervez Musharraf, President of Islamic Republic of Pakistan, and
Mr. Shaukat Aziz, Federal Minister for Finance, Govt, of Pakistan
upon the installation of this prestigious Secretariat which was the
need of present era and also for perpetual support and patronage of
the organization.

Whereas one of the major cause of the remarkable success and
accomplishment of the institution of the Federal Tax Ombudsman
is the fact that a Senior Jurist of the caliber of Mr. Justice (R)
Saleem Akhtar, Federal Tax Ombudsman is at the helm of the affairs,
another important causative factor too cannot be lost sight of.

We appreciate the efforts of the Federal Tax Ombudsman who has
in a very short period brought confidence among the tax
practitioners, tax payers as well as tax administration”.



