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L. MUMAMMAD SHOAR SUDDLE
= M1 QP D.0. No.10{8), 2009-A-11
FEBERAL TAK OMBEUDSMAN Islamabad, the 13 August, 2009

Dear Mr. President,

It 13 my proud privilege to present o you the 9% Annual Report as
required under Section 28(1) of the Establishment of the Office of Federal
Tax Ombudsman Ordinance, 2000,

. | took over as Federal Tax Ombudsman on 30 of June, 2009. | have
given a good look to the working ol the Office in consultation with colleagues
and stafl as well as representatives of taxpayers especially the lawyvers and
tax consultants, Although the performance of this Office has remained fairly
satisfactory in the past, its working is highly constrained by a number of
factors especially office acocommoedation, which is too small 1o meet even the
bare minimum needs of the orgamzational set-up, the administrative
structure, the skill-set of stall, the remuneration package, the procedural
framework and also the critical office automation requirements. | have
accordingly initiated a comprehensive review of these vital aspects with a
view to efficiently meeting the guabtative and guantitative goals and
objectives of this Office; particularly effective service delivery by establishing
an electronic interface with the regional offices and the aggrieved taxpiyvers,
For this purpose, | need your land support and guidance

With profound regards, Aie ﬁ
d '

2L/
(Dr. M d Shoaib Suddle)
Mr. Asif Alli Zardari,
The President,
Islamic Republic of Pakistan,
Islamabad.
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CHAPTER -1

INTRODUCTION

The Office of the Federal Tax Ombudsman was established in September,
2K through an Ordinance called “Establishment of the Office of the Federal T'ax
Ombudsman Ordinance, 20007 with Headguarters at Islamabad and two Regiomal
Offices one at Karachi and one at Lahore. It was charged with the respomsibility of
\l]l.'."l.'d_'u tli‘xpt'l.\-i.'ll ool the 1_"Ti1_"- ances and |.'H|P||1|,|||||-‘ of the stakeholders

The Headquarters of the Office of the Federal Tax Ombudsman is located
at the Constitution Avenue, Islamabad. Due 10 inadequate space measuring HU00
stf. fr. provided to this Office in the Engineerimg Development Board Building, the
officers and staff are sharing insufficient seccommodation, which is affecting the
pertormance and efficiency, Recently this Sceretanat hired building at Flar No (2,
United Plaza. Blue Area. Islamabad for its Accounts Branch and Record Room
Unless the accommodation problem is  solved hy  providing  sdditional
accomimodation in this Building by removing the WTO Wing of M/ Commerce,
it world not be possible for the staff of FTO to function efficiently & smoothly
.-"|.|rl.'FI'I|J1|'|L'|_'| , the office of the FTO Ly be allotted a pece of land in Islamabad
lor constrection of its own office building. This reguires considerasion it the level
of President of Pakistin

REGIONAL OFFICES

The Regional Offices of Federal Tax Ombudsman are functioning ol
Rarachi w.e . April, 2000, and at Lahore w.e.f. June, 2001, This Secretariat has
recently established two new Regional Offices at Peshawar and Quett keeping in
view persistent demand of the stakeholders of the arey

PERSONNEL

Al the time of creation of the office, the Federal Tax Ombudsinan's staff
strength of 243 posts was sanctioned by the Ministry of Finance. However, this
Olfice in response to the Government's dircetive for restructuring and nghisizing
reduced the strength to 146 posts, Now 48 more posts are created in Headguaners
and irs Regional Offices fur smoaih functioning of this' Secretariat, The Federal
Tax Ombudsman in his Head Office at Islamabad has o Secretary (BS-22), three
Advisers, o Direcior General (BS-20). one Registrar (BS-20), three Directors, one
Secretary to FTO (BS-19), ope Deputy Registrar, one Assistant Director and their
supporting staft to carry out the judicial and mvestigation work

In the Regional Office of the FTO at Karachi, there are three Advisers and
one Consultant drawn trom retired Officers of the Income Tax, Customs Giroteps
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ind bureaueracy. The administration side is looked after by a Director, a Deputy
Regictrar, two Assistant Directors and their supporting staff. In Regional Office a
Lahore there are three Advisers, one Director, one Deputy Director and an
Lssastam Direcior with supporting stafi

POWERS DELEGATED TO FTO

As enumerated in the last yvear's Annual Report, this office has encountered
difficulnes n efficient management of men and matenal due to the ahsence of
special delegation of admimstrative and financial powers. The exercise ol
financial and adoomstrutive powers by the FTO was somewhat restricted under
the carlier dispensation ns contained in the Ordinance, 2000, Quite o number of
cases relating o essential aspects of financial and administrative management had
1o e sent 1o the Finance Division for concurrence and approval. This wis a time
consuming and cumbersome process adversely affecting the efficient, effective,
and independent functioning of the office. The position has been rectified and the
powers have aforesaid been delegated by the Finance Division (o the FTO thereby
muiking the Office more independent of the Executive

RULES AND REGULATIONS

The Rules for rezulaning the procedure for the conduct of business or the
exercise of powers wider the Ordinince a8 envisaged by Section 10011 have
already been framed os the “Federal Tax Ombudiman Investigation and Disposal
of Complaints Regulations, 20007 The Service Rules for appointment of staff
under Section 8 of the Ordinance were framed in consultation with Finance
Division and Establishment Division. which have since been approved by the
President of Pakistan.

INTERNATIONAL INTERACTION

The Federal Tax Ombudsman is a voling member of the Asian Ombudsman
Association and the International Ombodsmon Instiute, The FTO has visited
Adaska, USA and Hanoi, Vietnam duning his tenure and  participated m
conferences on different iypes of themes relaes o Ombudsman ship



CHAPTER - 11

PERFORMANCE DURING THE YEAR

The establishment of the office of Federal Tax Ombudsman has had notable
impact on the public in general and the taxpayers in particular. During the last
ecight years this office received twelve thousand three bundred and fifty four
(12,354) complaints against the Revenue Division and tax functionaries ot of
which twelve thousands one hundred and forty six (12,146) have heen disposed of
The Federal Tax Ombudsman Mr, Justice (R) Munir A. Sheikh during his tenure
from 8" December, 2004 to 6™ December 2008 provaded relief to 6,540 taxpayers,
A consensus exists that the taxpavers are largely satisfied with the performance of
the uffice of Federal Tax Ombudsman. Various stakeholders have appreciated the
excellent work being done by the Federal Tax Ombudsman and his office
particularly that of Implementation and Monitoring Section in providing justice 1o
taxpayers and in meeting the objectives for which this institution was created,

The Federal Tax Ombudsman, Mr. Justice (K) Munir A. Sheikh, ssumed
his charge in December 2004. Since then considerable progress has been made in
creiling awareness in the public abouot the role and function of the Federal Tax
Ombudsman and enlisting support of the stakeholders and winming confidence of
lax paying community to come forward and express their srievances. For this
purpose vanous Conferences, Seminars have been attended by the Federal Tax
Ombudsman. He attended Ombudsman Conferences in New Zealand, Hong Kong,
Vietnam and Alsska (USA). He purticipated in varous T.V. talk shows and
expressed his views on various aspects of this institution. Varous decisions
published in leading daily English and Urdu newspapers created awareness pimong
the taxpayers. Decision of the Federal Tax Ombudsman on the complaints of the
aggrieved taxpayers regarding Income Tax. Sales Tax and Customs ete were
released to the press. These were given vide converge in view of tremendous
lerest shown by the readers, Newspapers also wrote articles on the
working/performance of this institution and its mnpact on tax administration as
well as taxpayers. During his tenure he was able to bridge the gap between the
taxpayer und the tax collector, His recommendations given in the various
complaints filed before him were thoroughly monitored by the lmplementation
and Monitoring section. However, the tuxpayers have expressed their frustrations
on the controversy raised by the Revenue Division regarding the jurisdiction of the
Federal Tax Ombudsman, The FBR objected 1o his jurisdiction by Filing
representation  hefore the President. This action caused delay i the
implementation because once i Representation is filed, the Recommendation of
the FTO have to be kept in abeyance following the directions of the President. As
4 result, the implementation process of this office is curtailed but the Revenue

S —— L 3



Division is free 1o proceed with impugned action. This issue has created anomaly
and frustration among the taxpayers and needs (o be acdressed

In the last teports Federal Tax Ombudsman dentified several irmitants and
mualadies on the part of the functionanies of the Federal Board of Revenue and
recommenided appropriate steps for their erndication. However, the ones listed

below still exist

(fy  General  slackness  in mesponding W0 taxpayers
applicationsénguimnes

i Subversion and disiuse ol rln"b.l..'Til‘h.'l.l ulfice |1II.1|..'<‘1h.Ir|..‘\
(i) Unlawiul diecision-making

vl Brased conduct of the Tunchibnarnes

Apart from this the Revenue Division amd its depatments showed positive
TESpPONSE 1N o large number of cises It is umpsslant @ pote that the Revenue
[ivision, after recemvang complaints for ll."TII".l'l.'!llﬁlfl'lL'l'll‘r. redressed the grieyanoes
of complainants in genuine cuses and anstantly informed the PFederal Tax
Ombudsman  office about the action taken by them. During 2008  this
commendable animude wias shown i amund S30cases.

During the year 2008, 2,050 complaints were registered, The balance of
26| complaints brought forward from the pervious vear made the total number of
complaints o 2311 Out of which 2,103 compluints have been decided during the
vear 2008 leaving a balamce of 208, A statement showing the month-wise
institution, disposal, and halance of complnints s placed below

E:";; Tmstitution (.'u:l:tlzllnu Decided Balance
Fmeary ] A7 463 56 w7
February 37 AT fhld HIJI ¥
March 173 1E 556 174 i
pmil 512 235 147 | B4 S63
Sl 5=1 157 Al |87 nsy
1-|.I B13 Mik .:.i| 23} |..||
] | x5 Hind 2l 24
r 024 17 41 165 576
mibser e | 58 T4 "-.':-. = 4.'1._\
Okctober P a1 3 114
MNovember T 1 A83 137 i
[heember Hih fil L) 16 B

Total 2050 2103
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The FTO, in addition to addressing grievances of taxpavers, carried out
imvestigations 1o diagnose the causes of maladministration and recommendid
appropriate remedial measures aimed m changing the mindset and thus Improving
the working of Revenue Division. The office of FTO has also been prosctive in
forestalling recurrence of complaints by recommending disciplinary action 1o the
Revenue Division against their delinguent functionaries. A statement show ing the
details of the disciplinary action taken by the CBR on the recommendation of the
FT0 s placed below
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REVIEW APPLICATIONS
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STATEMENT SHOWING
THE PROGRESS OF REPRESENTATION MADE TO

THE PRESIDENT TILL DECEMBER 2008

Year IIE::T: Institution [mu::::‘::m Disposal  Balance
200 [} 29 9 o 200
M2 ] 227 297 i) 230
2003 230 324 554 264 ]
2iMd 285 234 39 162 157
2005 157 2501 557 i23 1314
200 434 6 02 245 557
2007 157 97 4 n B 2451 = |-u_:
2008 193 T 02 179 113
Total 1378 1265 113
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CASES RELATED
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SALES TAX & CENTRAL EXCISE



BEFORE THE FEDERAL TAX OMBUDSMAN
ISLAMABAD

COMPLAINT NO.286/2008

M/s. Mughal Ittehad Engineening Indusiries,
Faisalabad. .. .Complanant

Versus
The Secretary,
Revenue Division,
lslamabad. Respondent

Dealing Officer: - Shamim Ahmad, Adviser

FINDINGS/DECISION

Present: Mian Manzoor Ahmad, Advocate & A R. for the Complainant
Mr. Saleem Akhtar, A.C. Sales Tax & DR. for the Respondent.

The Complainant is an A.Q\P. manufacturing machinery and spare parts for sugar
mills. It is registered under the Sales Tax Act 1990 (the Act). The business address is
Odeon Street, Sumundn Road. Faisalubad,

2 The complaint under consideration was filed against the rejection of refund claim
of Rs. J18.466.154 vide Sales Tax Omder.In.Criginal No. 200002007 passed by the Assit.
Collector (refund) dated 16/08/07. The contents of the complaint are summanised as
follows:

4. The above-mentioned claim of refund for the month of January, 2005 was
filed with all the supportive documents, it was claimed.

b: The AC. rejected thie said claim vide his order referred 1o ahove. Tt as
passed on 16/08/2007, as it was apparent from the date given at the end of
order. But on the first page the date given was 170507, It was Further alleged
that the rejection was made without giving any cogent reason and without
issuing the Show Cause Notice (S.0.N1, The O.1.0 was passed after the
passage of 129 days. Thus, it was hit by the limitation provided u/s 36(3) of
the Act. It was further staied that this office had held that the lmitation under
the section under reference was mandatory,

¢. The Adjudicating Officer passing the 0.1.0 wrongly observed that the
Complainant was an exporter. This was Factually incorrect, This observation
also proved that he did not apply his mind and passed the impugned Q1.0 0 a
mechanical manner without appreciating proper facts

d. The S.C.N. stated to have been issued on 1IV40T was never received by the
Complainant. The claim of refund was rejected on the surmise thm the
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suppliers were showing abnormal s profile. This excuse was pol acceplable
under the Tas as held by the Appellate Tribunal, Karachi,

It weis peayed that the 0,10 be cancelled and the Respondent be dirccted to
issue the refund along with compensation w's 67 of the Act.

| The AL (Refund), Regional Tax Office, Faisalabad, i his written reply made the
follvwing subimissions

a I owis sdmitted that the Complaimant filed 8 refund claim, However,
supportive documents/stock statements showing consumption of rmw material
for producing the finished goods relating o laxable supphies were not
furmished. The claim was '|1r-|k|.‘.:-u-\.|_'1i 1hrHLLF|'I. the STAER ﬁ:r'ﬁ-tl.!l"l‘l. which raised
elaring ohjections 1. the mput tax was not verifiable. suppliers had abnormal
tax profile and some uniis did not exist,

b, The Complanant made both the taxable and the zoro-mted supplies,
Therefiwe, it is very essential 1o find ot the consumption of row  material
which was used in the manufaciure of taxable supphies. This data was nol
furnished. Proof of compliance of provisions of Section 73 of the Act was ol
produced either. Accordimgly, the Complainant was served with S.CN. dated
HWMOA2007  and  hearings were lixed on  1RO42007, 08052007 and
17052007, Neither any body attended on behalf of the Complainant nor any
reply was received. Therelore, the OLO under reference was passed on
17052007

. It was contended that the provision of Section 3603) of the Act did not operate
in this case becouse the order was pissed on TTAS2007 Le. within 37 days ol
the issuance of S.CN. and was, therefore, not hit by the sad provision. The
judgment of the Customs, Excise & Sales Tax Appellote Tribunal was also
quirted which held that the provisions of the sad Section were nid mandatory,

. The Complainunt wis required 1o prove that jts purchases had been consumed
in the taxable supplics. But it could not substantiate its claim with supportive
documents, Ample opportimity was provided to prove the verascity of the
clasm and fumish the arguments against the objections raised by the STARR
svstem, This was mot done. Therefore, the claim was rightly repected

e. It was proved that the complant be rejected as no maladmimistration was
wvislved,

4 The case wis examined during fowr hearings spread over a perod of 1 month and
L0 davs, The case was discussed with both AR, and the D.R. On the first date of hearing
only the DR attended. He was asked o explain what was the comect date of the decision
of the OLLOY, whether it was | 70507 or 16/08M7, He was asked (o produce the evidence
ol the dispatch of the S.CN. and the 0.1.0

5 O the date of second hearing, both AR and DIR. attended and the case was

discussed with them, The AR clmmed thot neither the S.C.N. nor the 010, was
received. The L6 was oblained later on [RA0OR0T. He renerated hix claim that ihe



0.LO. was hit by the provisions of Section 36(3) because il wus passed after the pussage
of 129 days of the issuance of the $.C.N,

5.1 Another objection he raised was that the A.C. passed the impugned L1L0.
rejecting claim of refund of more than Ry 18 million. However, he did nat enjoy the
powers o pass the said order u/s 45(1)ii). Under the said provisions, the A.C. could pass
an order involving tax not exceeding one million rupees.

3.2 He also pointed out the mistakes in the 0.0, Firstly, the Complainant was
termed as an exporter which he was not. Secondly, the impugned 010 clearly noted thae
nobody attended for the Respondent (Complainant in this case). However on page 3 of
the impugned O.1.O the remarks of the representative of the Respondent were recorded,
How could a Representative make any remarks when he did not attend, it was argued. I
wits ohvious that the Adjudicating Officer did nol apply his mind and passed o
mechanical order which had no relevince with the facts.

6. The AR. produced the evidence regarding the service of the S.C.N., notice of
hearing and the impugned .10, This was found aceeptable. He insisted that the date of
the 0.1.O. infact was 17/05/2007 as noted on the first page. The date of 16/08/07 was that
of the dispatch.

fi.l On the merits of the case. the DR raised the following objections in addition o
what had been stated in the written reply of the Respondent:

4. The Complainant had failed (o provide the information about the ouput-input
ratior of the raw material and the goods manufactured. This information wils
essential o determine the inputs in the taxable supplies and the zero-rated
supplies.

b. Though the manuficturing expenses furnished by the Complumant showed
clectricity consumption amounting 1o Rs 1,328 779/, the clectricity hills
obtained from Faisalabad Electric Supply Company showed total consumption
of electricity amounting o Rs 141,545 Otwiously, for manufacuring the
goods which resulted in the sales of Rs 174.756.9540, the electricity
consumption was very low. 1t only indicated that declared sales were highly
exugperated,

¢. The Complainant had not furnished purchase vouchers which could determine
the claim of input L

d. The Income Tax Retums showed Net Profit of Ru.2.6453510- which
represented a Net Profit rate of 1.51% only which was very low,

7 The AR, was asked o furmish the following details:
a. Nature of rero-rated supplies and their details with the explanation why were
they treated as such.
b. Purchase and sale vouchers,
€. Documentary evidence of cartage and transport charges paid,

d. Electricity hills for the period.
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g, Input & output ratio of the raw materal consumed and the finished goods

prisluced
Ihe case wiis adjourned

4 O the next hearing, the following details were submitted:
a. The list of the buvers of the zero-rated sales and the taxable sales with the
deseription of poods, However, it was not explained under whal provision af
law these supplies were considered as zero-rated and taxable respectively.

k. MNo purnc hase or sales vouchers were F!rl.'llel-L'I.'!d.

¢, Photo copies ol number of fruck receipts (Bilty) were produced. Al of them
were from Lahore and none of them from Karachi, It is noted that  the
Complainant had shown lot of purchases of aw material from parties located
in Karachi, No evidence of their tansportation was produced. No evidence of
cartage paid was produced

d. Electricity hills of four different meters were produced. Only two of them
pertwined 1w the address of the Complaimant as noted in para | above, In the
remaining two seis, following address was given:

I\ 243-RB, Faisalabad.
i 237-RE., Khudian Luckan, Faisalabad.

Obvionsly they cannot be considered as the eleciricity consumed by the
Complainant. The wotal of two sets of electricity bills having the address of the
Complarmant amounted o Bs 283,158 which is not the same as poanted o by the
R bt fell for short of the Complainant’s olaim of R 1L 328779,

e Noanput and output sitio wis furmished.,

9 The case was examined in the light of the arguments given by the two paries and
documents produced. Firstly, dssue regarding the impugned O.LO hit by the provisions of
Sechon 3603 of the Act is taken up. Alihough the DR, insisted that the date of passage
of e order should be taken as PTAO507, his argoment was not found acceplable. The
date of DOST 15 the effective date of the passage of the QL. However, on this fact
the required invesngation in the instant case s not suspended because of prime facie
imdication of evasion. The descrption of which follows. Reliance in this regard is placed
on o complant passed by this office bearing No4 1506 dated 22/1 1/06,

9.1 The other deficiencies found in the claim of the Complainant are summarized as
!u”l.l-'.'. %
a, Noanput-outpat ratio was produced. Thus the claim of the Complaimant could
mol tested Tor is veracity, especially for the reason that the Complainant had
made both the taxable and the zero-ratied su pplies.

b Mo purchase vouchers were prosduced despite the fuct that specific request was
made in this regard. It is noted that truck receipts produced by the
Complamant could not be construed as the purchase vouchers. Even they werg
nist complete because none of them pertained tw the row material stated to
have been purchased from Karchi,
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¢ The claim of electricity bills were obviously wrong as has been pointed oul
above,

d. The P&L Accoumt for the relevant vear showed some very abnormal
expetises, Repair and maintenance expenses were shown a Rs, 3,650,603/
and misc. expenses al Rs 3,655,535/ The latter represented 24.96% of the
otal PEL Afe expenses claimed,

L 2 In the beginmng of this order the status of the Complainant has been noted as an
AP, This information was picked up from the Income Tax Return for the Tax Year
2005 the Complainant had filed with the Income Tax department, Contrary 1o this fuct,
the letterhead of the Complainant’s company on which a leter dated 06052008 wus
addressed Lo this office requesting For adjournment showed its status a5 Private Limited
Company. The letterhead on which another letler was addressed w the AL, (Refund) did
not show the Complainant a5 a Private Limited Company, It is also noted that the
complaint under consideration was filed by Mr. Muhammad Ibrahim, who was shown as
“Member of M/s. Mughal Iuehad Engineering Industries, Odeon Street, Faisalabad.” The
contradictions are too obvious w need any comment.

The incomect declaration of the status of the Complainant lends further
incredulity to various claims and statements made by him from time o time.

u3 All the above-mentioned facts Tead to the conclusion that the Complamant had
failed to prove the genuineness of his elsim of retond. Deespite this observation, it is noted
that the Respondent had also failed 1o examine the case in its proper contéxt. None of the
anomalies pointed out were considered by the Adjudicating Officer. Besides, the
objection of the AR, that the A.C. who passed the mmpugned order was not empowered
1o do 5o under the provisions of Section 45 1(iit) is also correct. Tt is the considersd view
o this office that the cose requires fresh investigation

jed, In view of above discussion, it is recommended that:

. The competent authority 1o cancel the 0.0 hearing Mo 2000/2007 dated
HE/08 2007 .

it. Thorough investigation be done o examine all the points and anomalies
discussed above. findings of the investigation given and order passed on their
hasis. The order is to be passed by an authority which has the powers 10 do so
under the provisions of Section 45 referred 10 above

i, The compliance of the above-mentioned recommendations should reach this
office within W days of their receipt by the Chairman, F.B.R.

USTICE i R) MUNIR A. SHEIKH)
Federal Tax Ombudsman

Dated; -2(H18
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BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, LAHORE

COMPLAINT NOY56/2008

WMis Adam Sugar Malls Limited
IiFirdwah Chishiban
Eristriet Bahawalnagar -~ Lomplamant

Versus
The Secretary,
Reveiiiie Division,
Is bymahad .. Bespondent

Dialing Officer: . Mr. Mubammad Akbar, Adviser

Presem Mian Abdul Ghaffar and  Me. Malik Muhammad  Arshad,
Adviocates for the Complainant
Mr, Muteen Alam AC. Sales Tax, Multan and Mr. Basharat
Hussain Alvi, Audit Officer, Revenue Receipts Audit, Lahore for
thie respondent

The complainant had sold/supplicd sugar against @y invoices at prices ranging
from 20R605 1o 30.8260 per K.G during the period July 2005 1o March 2006 and paid
sales tax thereon, The other sugar mills siated m the orea were also sellingfsupplying
sugar at almost the same mies. During May 2007 the complainant’s accounts were
audited by Revenue Receipt Awdit, Lahore, The audit team made no observation
regarding valuation of sugar. The Additonal Collector, Sales Tax, Multan issued the
complainant 4 show cause notice dated 23,0008 alleging that the complainant had
sopplied sugar @ 20 and Rs21 per kg during the aforesaid period instcad of the
prevailing price of Rs.40) per kg, It was alleged that sccording to the newspaper sugar
mills had raised the price of sugar from Bx.25 to Ba.40 per kg, sold sugar at Rs 40~ per
kg but paid tax on price of Rs. 18 and Rs.19 per kg and that the complainant had made
shont payment of sales tax of Re 41292308/ during the period July 2005 to March 2006,
On receipt of the show cause notice. the Additional Collector was requested vude
complanant’s léner dated 01.02.08 10 provide evidepce of sale of sugar by the
complamant s Rs 18 10 Rs1Y9 per kg and also supply a copy of the audit report, Audit
observation No.12 dated 22.05.07 was made the basis for issuance of show cause notice.
Audit repont said that the sugar indusiry had raised the prices of sugar from Rs.25 to
Rl per kg and vanous newspapers had diselosed that sugar mills had sold sugar o
Rs3- per kg but paid tax on Rs.18 10 Rs.19 per kg. It was alleged that (1) the
complamant had paid sales tax on a value of Rs.20 to Rs.21 per kg instead of Rs 40/ per
kg, (i) the complainant had issued invorces 1o unregistered persons, (i) the complairunt
fatled to provide bank statements and copy of bank accounts because of which it was
difficult 1o ascertain the value of supply of sugar und the complainant had made shaor



payment of sales tax of Rs.41292208/-. The complainant submitied a detailed reply 1o the
show cause notice rebutting the allegations and the contentions of the audit, which were
factally wrong, No sugar was sold at the rate mentioned in the audit observations. The
newspaper items could not be made the basis of determination of value of supply in terms
of section 2(46) of the Sales Tax Act, 1990, The figures mentioned in the show cause
nonce were otally wrong, The caleulution of sales tx was made @ Rs.40.25 per ko
whereas secording to Anditor and the department sugir wias sold by the mills on the value
tunging between Ra25- 1o Rs.3500 Show cosse notice wis based on clipping of
newspaper. The complainant provided proof thian sugar was sold ar 4 value ranging
between Rs.22 to Rs.29 (excluding sales 1) and R 2525 (o < 35.53 per kg dincluding
sales tax ). The Additional Collector announced in the open court that the department had
o cuse and that he would not ke o consideration audin obsérvations based on
newspaper clippings and he would ascertain the value of supply from other sugar mills
and asked the complainant to provide few tax invoices 1o ascertin the sctal e of
supply. The complainant submitted 10 imvoices which showed the value of SUZAr 1%
ranging between Rs.21 10 15,29 per kg (excluding sales tax ) and Rs.25.25 1o 35.53 per kg
llﬂL"Ll-l]ilI-E: sales fax ), The Additional Collector afso announced that he would refer the
case o A.C, Buhawalpur to aseertain the actual value of supply and value of other sugar
mills before wking any decision, but, surprisingly, the complainant received 0-1-0
No 140/08 dated 22.04.08 under which the liability worked out in the audit observations
wits adjudged ngainst the complanant. The liability had been adjudged agains the
complainant at Rs.40.25 per kg for the entire period without any proof, The rate had been
applied to the complainant and nor 1o the other sugar mills of the area. The respondents
hadd requested for reconciliation of some tigures of demand. which were wrongly worked
out but the same was not done, Avcording 1o the impugned order the Additional Collector
had obtuined ithe prices prevailing an the open market but the said prices were neither
prowided 1o the complainant nor it was confronted with the same. nor wits il associated
with the market inguiry all of which amounted 10 *maladiministration’ Although the
respondents had mcorporated the contentions of the complainant i para 3, 3 and 7 of the
impugned order he did not take o consideration any of these contentions, Although the
complainant had provided the tax invoices showing that sugar had been sold at Rs.29 per
]I.._E flf?ﬂ..']l“.liﬂ[i sales mx) Additional Collector did not recaleulate the demand. He had
passed the impugned order due 10 prodge agumst the complainant because  the
complainant had earlier filed o complaint of *maladminisiraiion’ against the Additional
Collector which was proved. The respondents did net compare the prices of the
complaisant with those of the other mills, The impigned order was unjuse, biased,
uppressive and fell within the definition of ‘madadministration’, The impugned order
dated 22.04.08 may be cancelled/ser aside and the department be directed 1o scrutinize
the records in order 1o ascertain the actual rate of supply by the complainant as well us
other sugar malls without wking into consideration newspaper clippings, Action may be
Liken against the respondents for their bad behaviour towards the complamt. Any other
reliel deemed fit may also be provided.

2. In reply. the Additional Collector has submitted that the complamant had filed an
appeal before Collector (Appeals) and had also fibed complain, which was not
mantainable under section 92) of the FIO Ordinance. 2000 as the FTO had no
jurisdiction to hear a case being subjudice or relating o determination of 1ax, The
eomplainant was asked o supply televant records of suppliesfsale of sugar but he did not
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provide the sume. A C wis dirceted 1o provide marker prices during the relevant pl:'dnd
who presenied the same at the hearing on 19.04.08. The matter was argied in the
presence of complainam’s AR which wos acceded 1o keeping in view of the evidence ax
ientioned above The audit observaton was mude on the basis of available records and
ihe fipures mentioned i the stutenent prepared  during course of audit of the
complainant. The jnstant case would mot be decided on the basis of newspaper clipping if
the complanan had provided sufficient prool. The counsel of the complainint was
informed by the Additional Collector that if any proof ie. sales tax invoides, bank
statement or copy of final account was not provided by them the matter would be refermed
w the AC, Bahawalpur. The complansnt did not sopply any documents. After
anmnicement of the judgment on 19,0408 the counsel of the complainant visited the
affice and handed over some invoices other than bank statements and copy of final
accounts but ot thot tme the case had been decided on the basis of arguments advanced
by the parties, The complaimant was provided sufficient oppormunmty to prove his bonalide
by providing the relevant documents, sales tax invoices, bank stitements and copy of
final account but he could not prove the veracity of his clam. The case was, thercfore,
decided on the basis of rates prevalent o the market. The case was decided withoul any
prequdice. According to section 204600 of the Sales Tax Act, 19900 the value of supply in a
case where for any special natore of transaction it was difficult to ascertam the value of o
supply the open market price was 1o he adopred. In the fest sudit period the open market
prives of sugar ranged between Rs35 w0 Bs.38 per kg whereas the value of supply was
assessed at Ra 35/ per kg on the lower side. All figures as providied by the complainant
were cheched amd he was sdvised (o prove his contentions through documentary evidence
but  the complomant fmled o do so, The case had o be decided on the basis of rates of
sugar of the marke! commttes. The allégation of ‘maladmmstrotion” was baseless, The
burden of prood lay on the sccused bt it could not provide any evidence in support of its
clato, I 00 haed, the Additional Collector would have decided the case 1 the light of
available records. The companson of complamant’s umits with other mills was illogieal.
Phe complaint may be filed and the complainant may be advised to contest it appeal
pending betore Calleaton { Appeals).

3 During the heanng, the AR submitted that the DREA conducied complainant’s
audit albeging that the complainant had supplied sugar @ Rs.20.21 per kg whereas the
prive of sugar on the hasis of newspaper reports was Rs40/ per kg, Drawing attention 1o
the mews jtem the AR submitted that in the first place the news item relating to imported
sugar and mot 1 locally manufactored sugar and secondly no liability could be created on
the basis of unreliable newspaper report. The complamant had sold sugar at pricesivalue
of Ra.21 10 35 per kg during the period from July 2005 1o March 2006, On receiving the
shiow cause notice the complainant addressed the Additional Collector, Sales Tax 1w
prvide evidence of under-valuation on the part of the complainant and also disclose the
fames of buyers to whom the complainant hod sold sugar at o higher rate bur instesd of
providing any evidence he forwarded 1o it only a copy of audit observation repon hased
i a newspaper item, Reply o the show cause notice was given, explaining that supplies
were made af values ranging from Rs 26 10 Rs.35 (inclusive of sales) and not af Rs 18, 19
or Rs.20 per kg a8 alleged. The Addinonal Collector during hearing of the case asked for
1) mvonces from the complaimant. The invoices were supplied to the Additional Collector
on 190408, which showed pricesfvalue of supply of sugar ranging from Rs.22 1o Rs.35
per kg, Inclusive of sales tax, the prices would still be higher. The invoices were handed



aver an 19.04.08, the last date of hearing, which also find mention in the last para of the
impugned judgment. The Additional Collector had promised - another heanng bt
surprisingly he passed an illegal order. Similarly, there was discrepancy hetween the
amount chargeable and actually charged for which the complainant had requested for
reconciliation, which was not allowed. The so-called market inquiry was conducied at the
back of the complainant and the report of the market committee dated 24,0408 was never
confronted 1o the complainant, which was also evident from the fact that whereas the
markel commitiee report was dated 24.04.08 the case was decided on 19.04.08. The
complainant was neither confronted with any evidence of higher value nor was i
mssociated with the marke! inguiry. The market committes prices were daily prices,
mclusive of wx and profit and other charges, The A.C forwarded the commitice prices on
2LIME whereas the covéring letier conveying commitice’s letier was dated 24.04.08.
How could this be, when the judgment was passed on 19.04.087 The commitice prives
ranged from Rs.36 to Rs.38, inclusive of tax and other charges, yet the lability agains
the complamant was ealculated ai Rs. A0/ per kg on the basis of newspaper item. The
complainant had asked the Additional Collector 1o check complainant’s record but he
failed 10 do 0. The DR submitted that the required sales tax registers, imvoices and final
decounts could be checked and the value of supply verificd. The AR also added that no
other mill was issued any show cause niotice,

4, The DR. on the other hand, submitted that the impugned judgment did not rely on
the newspaper report. It was based on open markel price as revealed by the markes
commitiee. He said that no ‘maladministration’ was committed, Eight hearings were
given to the complainant. Legal remedies of appeal were available and the complamant
should pursue its appeal before Collector {Appeils). The AR submined that the
complainant had filed appeal later in point of time than the filing of complaing, appeal
wits filed before Callector (Appeals) on 27.05.08 wheress the complaint was filed in the
FTO Secretariat on 07.0508, He added that the respondents did not supply a copy of
prices of commitiee (o the complainant. The DR said that the complainant was verbally
informed about it during hearing of the case. Thee AR submitied that the committee prices
were not relevant as they included 1y and profit. The hability against the complamant
Was calculated at Rs A0/ per kg illegally. The AR argued that according to section 2(46)
of the Sales Tax Act, 1990 these prices were not applicahle, The' open market prices had
1o be exclusive of the amount of sales tax. The AR also submitted that the adjudication
officer had not demanded any records from the respondents, for if he had, the same
would have been supplicd. The DR was asked to intimate if any formal letter was issued
Lo the complainam demanding the records, he replied in the negative,

3. The case was first heard on 07.07.08, The hearing was atterided by the
complaimant” AR and the DR of the concerned Collectorate.  Afier the hearing was
concluded, the Revenue Division submitted parawise comments of Director General,
Revenue Receipts Audit {one of the respondent), which were received in this forum on
D8.07.08. The same were endarsed to the complainant's AR for his reaction and the
hesiring was rescheduled,

6. In his comments, Mr. Basharat Hussain Alvi, Audit Officer, Audit Revenue
Receips, has submitted that the complaint had been lodged in the imelevant forum by the
complainant to harass the government officials. The complainant was found reluctant 1o
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produce reconds for audit in time. While the pecord for the pu:r_n'-d _'.."IiIJ-.'i-Dﬁ wits pmdm.nfl
the record for the year 2006.07 was not produced despile issuance of notice for
production of the same m Octeber 2007, The complaml was not ITILIIM-IIII‘IIHE. '!."hq.-
commplainant had issucd invoices o unregistercd persons and had no evidence al recept
of payment of its supplies under section T3 of the Sales Tax Act, I.‘:"'ﬂl. In the l:'lhm ol
aforesabd prook, the audit had 0o way o uscertuin the actual liability but w point out the
€ ¢ of market price and the price supplied at the time of payment of sales tax by
the complainant 1t wes evident from Daily Jang dated 13.05.06 that the spokesman of the
cupar (ndustry had stated that the production cost of sugar could not be met unless sugar
was sold af Bs 400 or Re42/-. The complainant had not produced full record at the fime
of pudit, It was difficult o accept the cormectness’ of sales tax accounts without
examination of final accounts, the bank statement, which the complainant was requested
to produce ot the time of audit but it never produced the same. 1t was clear from the
decision of the Additional Collector (Adjudication) that the same was also noi made
available 1o the prosecution despite providing sufficient time 1o do that. The Additional
Collector's decision was based not on newspaper but on the res of market committee.
he commodity was sold st that time i the market at @ price pointed out by the audi,
which was nightly reported by the newspaper, As the records were not produced the
ohservation was based on average price for a tax period, which was cormect s per retum
filed by the ._1Irr||'|-|;]|j]|,|||1 Rates applied were nol maximum. The lability was coleulated
by dedueting sales s paid feom output tax, 10 be paid without charging any rate of value
applied by the complamant; The statement of Rs.20--21/- had no value. The decision
made by the Additonal Collector was based on facts and figures and the same wis not
malntamable gnder FTO Ordinance. 2000, The impugned order was appealable agains
which the complanant may file an appeal, The complainant had claimed double
adpustment of input e, inadmissible adjustment, was o non-Tiler in some cases, adjusted
input Loy without proof of payment under section 73 of the Sales Tax Act, 1990 and did
not produce recond for the year 2006-07. The complomt was baseless and filed on
irebevant grounds

In a separate letter the anditor has submitied that under sub-section (1) of section
G of the FTO Ordinance, 2000, the FTO was competent to investigate any allegation of
‘muladministration” on the pat of Revenue Division or any Gy employee. Since he was
pol @ tan emplovee nor under Revenuve Division, he did not fall within the ambit of
Ordinance. In the aforesaid letter, he hus also staled that the complaint was also nol
maimnainable under sub-section (23 of section 9 of the Ondinance. He reguested for
exemption from attendance in the case

8 At the next heanng, AR sobmutted that the hability wis determined on the basis of
newspaper clipping atbitearily despite the Fact that the news clipping related (o imporied
sugar whereas complaimant’s sugar was locally manufactured, The peniod involved was
2005006 and recond for this period was provided, The price had 1o be determined under
clause (o) ol sub-section (2) of section 46 of the Sales Tax Act, 1990 i.c. open market
price. The respondents failed 1o determing the open market price of locally produced
sugar. The tx hability was calculated Tor the penod O7/05 at Re4216679%- whereas if
ong ook into consideration output tax chargeable, it would work out 0 Re321 1679/,
Nome of the issues listed is grounds in comments submitted by the auditor were relevant
to the issue involved. The complainant was prepared to produce the relevanl reeord Tor



the year 2005-06, which could be rechecked, Me, Basharat Hussain Alvi, the Auditor
pointed out that the audit makes audit observations and it was for the department 1o
examine, process the same and decide the case in the light of facts and law in force

4, The arguments of the parties and the records of the cise have been considered and
examined, The main contentions of the complainant asre that (i) it had been burdened with
a huge liability of sales tax, additional tax and penilty vide impugned O-1-0 No. 14008
dated 212.04.0% on the basis of a news item, which was inadmissible in evidence, (ii) the
complunant was not confronted with higher valuesiprice of sugar or the prevailing
valuefprice of sugar in the open market, which was made the hasis for determining the
libility, (iii} the actual value of supplics made by the complainant as per tax invoices
Wi not taken into consideration, (1v) the rate of supply and the value of supplics made by
the complainant were not compared with that of other sugar mills in the same area, (v)
the figures of demand were not reconciled before passing the impugned order. (vi) as
against the price of Rs 40/ per kg of sugar adopied by the adjudication officer in the
ipugned order the complainant had been supplying/selling sugar at values ranging from
Rs.20.8695 1o Rs.30.8260 per kg against sales tax invoices during the relevan pericad,
(vin) the respondents did not provide any evidence showing sale of sugar by the
complainant at Rs.18 and Rs.19:- per ke, as alleged. (viil) the Additional Collector
declared in the open court that the department had no case and that he would not take into
consideration audit observations based on 2 news clipping. (ix) the Additional Collecior
hid demanded few tax invoices from the complainant w ascertain the actual rate/value of
supply. which were provided to him but he ignored them, (x) as against invoices showing
value of sugar ranging from Rs.21 o Rs 29/ per kg, excluding sales tax and Rs.25.25 1o
Rs3553 per kg, including sales tax, the linbiliy was adjudged by the Additional
Collector against the complainant at Rs.40- per kg for the period without any concrete
evidence, (i) the commitiee prices were obtained on 2440408 whereas the impugned
order was passed on 19.04.08 and as such the committee prices were never confronted 1o
the complainant, (xii) the newspaper item reluted 1o imported sugar and not W locally
produced sugar.

163, The respondents, on the other hund, contend that {i} since the complainant had
filed appeal before Collector (Appeals), Multan, FTO's jurisdiction was harred under
section W2) of the FTO Ordinance, 2000, (ii} the complainant did not supply the relevant
record of supplies and sale of sugar. which was sought from the complainant, (i) the
A.C, Bahawalpur provided market price during the relevamt period, which was presented
at the time of hearing on 19.04.08, which was sceeded by the complainant during the
hearing, (iv) the audit observation was made on the basis of available record and
ciillected figures mentioned in the statement prepared during the course of audit of the
complainant, (v) the complainant was informed thai if any proof e, sales tmx invoices,
bunk statements and copy of final sccounts were provided, the matter would have been
referred 1o the A.C. Bahawalpur for analysis bul the complainant did not provide the
documents, (vi) the invoices were handed over by the AR after aonouncement of
Judgment on 19.04.08 without any hank statement and final accounts and the case waus
decided on the basis of arguments advanced by the parties, (vii) the Additional Collector
had 1o decide the case on the basis of rates prevailing in the marke, (viii) according to
section 246) of the Sales Tax Act, 1990 in case where for any special nature of
ansaction. it was difficult to ascertain the value of supply, the value of supply would
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; ot price. The ope : 35/- to R 38/ per kg
fiveien the open markel price Ihe open miarket prce TEII.‘I-EI'."d- fronm: Rs. J
wherean the prosecution assessed the value of supply at Rs.35/- per kg on the lower side.
I'he cormplainl of “malidministration” wios baseless.

11 45 1 the department’s hjection that FTO s jurisdiction was barred under section
anider secthon 9021 of the FTO Ordinance, 2000, this is to point oul that complamt in this
se was filed 1 the FTO Secretariat on (705,08 whereas the appeal was filed ‘before
Collector (Appeals) on 27 05.08. Thus on the date on which the complaint was filed the
cane was not subjudice before sy court of competent junsdiction, The FTO 15 fully
competent to ke cognizance of cases involving ‘maladministration’. As w Mr. Basharat
Hussain Alvi, Auditor Revenue Receipts’ objection that since under sub-section {11 of
section 9 of the FIO Ordrmance, 2000, the FIO was competent 0 investigale any
allegation of ‘maladministration” on the pat of Revenue Division or any tax employee, he
was not 4 tax emplovee nor under Revenue Division he did not fall within the ambit of
FT Ordinance, this 15 w0 point oul that under section 14 of the FTO Ordinance. 2000, the
FTO has the power o require attendance of any person and o ask him b furmish
imformation an such peents of matiers as, in the opinion of the FTO, may be useful for. or
relevant 1o, the subject matter of mvesngation, The auditors objection is, therefore, 15 not

§
lemihle

L2 A serutiny of the case reconds reveals that based on audit conducted by the
Revenue Receipts Awdit the complamant was issued a show cause notice alleging that (1)
it had pad sales tax on sugar ot o vadue of R 2021 per kg instead of the prevailing price
of Ra 40V per ko, {1i) it had issued sales tax imvoices 1o unregistered persons, (i) i did
nol privvide hank statements and copy of Tinal accounts for the pénod under audit and,
therelore. an amoum of Bs 412392206/ due w under-valuation was recoverable alongwith
defaalt surcharge and imposition of penalty, The case was contested by the complainant
The Additional Collector {(Adudicaton) rejected the arguments of the complainant and
concluded that the demand raised by prosecution was genuine as per law and upheld the
charges framed in the show couse notice directing the complmnant to deposit the alleged
amounts of sales tax alongwith default surcharge and penalty adjudged under section 33

I Further scrutiny of the case records reveals that although the Additional Collector
{Adjudication) had based his findings against the complatnant on the basis of so-called
markel prices obtained from the market commintee, Bahawalpar but the some were never
confronted 1w the complaimant either in the show cause notice or during the adjudication
proceedings, The respondents” contention that the complainamt was informed of the
marke! prices during hearing of the case before the adjudication authority s not
supported by any concrete documentary evidence, The respondents’ contention on this
account becomes all the more dubjous and suspicious. when one sorutinizes two
docoments on record Le. AdCTs letter dated 21 0408 under which he forwarded copies of
the daily price repont sheet obtmned from the market commitiees, Babawalpur 1o the
Additeenal Collector (Adjudication) and the rate list supplied by the market commiitee,
Bahawalpur to the A.C. How could the A C forward his report to the Additional Collector
(Adjudication) on 21.04.08 when the market committee supplied the rate list on
2404087 The case was finally heard on 19.04.0% and the impugned O-1-0 No, 140/08
was ulso passed on 19.04.08 i¢. the same day. It is, therefore, unbelievable that the
market prices supplied by the market committes, Bahawalpur 10 the A.C on 24.04 08



were forwarded by him to the Additional Collector { Adjudication ) on 210408 and were
confronted o the complainant duning the hearing, which took place on 19,04 08, Asain
although the Additional Collector (Adjudication) had asked for few invoices from the
complamant during hearing of the case. which invoices were supphied to im but he
ignored the same while passing the impugned O-1.0O. The Additional Collecto
{Adjudication) has observed in the impugned O-1-0 that in his opinion it was not possible
to astertain the actual value of supply of sugar in the absence of record demanded from
the complainant. During the complaint proceedings, the complainant’s AR said that the
record was pever demanded from the complainant and challenged that if same was
demanded the adjudication authority and the sales tax department should produce a
written document or letter demanding it from the complainant. The DR could not produce
any written document under which the adjudication authority or thie sales tax departmen
iself hod demanded the record from the complainant. The complainant, however, added
that it was prepared to give all the selevant records to the department to enable the
adjudication authority to ascertain the fruth in the matier, The Additional Collector could
have requisitioned the relevant records from the complainant o ascertain the sctual value
al supply of sugar before passing the final order but he faled 1o do so.

3. In view of the foregoing position. it is observed that although the Additional
Collector (Adjudication) has, while passing the impugned O-1-0, placed reliance on the
prices of market committee, Bahawalpur, the commuttee market prices were never
confronted to the complainomr. All in all, the complanant’s case has been decided by the
Addiional  Collector (Adjudication) arbitrarily  without confronting it with highes
value/market prices. as  aforesgid, without considenng  complainant’s  contentions,
including the invoices submitted by it before him, and without providing it the proper
apportunity of putting up its defense, which militates against the principles of natural
justice and amounts as such to ‘maladmmistration’, Accordingly. it is recommended thal
the Revenue Division direct the competent authority 1o

i Reopen the impugned O-1-0 No, 140008 doted 19.04.08 under section 45A of the
Sales Tax Act. 1990, set it pside and decide the complainant’s case afresh on s
merits in sccordance with the provisions of law afier confronting the complainan
with evidence of higher value of sugar and after providing the complainant the
opportunity of hearing 1o enashle it W argue amd defend its case before 1he
authority, The complainont, for its part, will provide the authonty the entire
refevant record for the period m guestion. as promised during the complaint
proceedings, (o enable the respondents 1o analvze the same Tor necessury and
required verification.

b, Compliance be repored within 30 days of the receipt of this order.

(JUSTICE (R) MUNIR A. SHEIKH)
Federal Tax Ombudsman

Drated: -2(MI8



BEFORE THE FEDERAL TAX OMBUDSMAN
ISLAMABAD

COMPLAINT NO.1012/2007

Wl N, Tex,

Fitisakatviad AComplainant
Versus

The Secretir ¥,

Revenue Lhvision,

Ixlpmabad ..Rl.."ii'hlﬂl-ll.'!'l'

Dealing Officer: cAahamim Ahmaud, Adviser

FINDINGS/DECISION

Present Mr. Mubammad Saleem Malik, Advocate & AR, for the
Coiniplainani
Mr. Muohammad Axam, DIC, Sales Tix & DR, for the
Respondent

The complamt under consideranon wis filed against the rejection of claim of
refund amounting o Rs 2700443 vide Sales Tax Orrder-In-Onginagd (C.10) No 452007
dated 705 2007. The contents of the complaint briefly are

i The OO mentoned above was served upon the Complaimam through
LUMLS, This was for the first time that the Complainant came 1o know aboot
thee proceedings because no mandatory Show Caonse Notice (5.0.N) was ever
received, ascconding o the complaini.

b. The entire procedure sdopted by the Adpdicating (HTicer was stated 10 be
against the established principles of procedure and law because:

il No 5.CN was served on the Complainant,

il The Adjudicating Officer stated in her order that the S.CN wis
properly served through Courter Service. It was clearly stated that
she had checked the case records in this regard. This was a
factually incomeet statement. Thas the priwisions of Section 56 of
the Sales Tax Act, 1990 (the Act) were not complied with,
Contrary 1o this observation of the Adjudicating Officer, the
department in s written reply stated that the Complainant was not
found on the given address and it was reponed by ihe Courier
Service that his office had ceased working.

Wil The Adjudicating Officer in her order relied on the guidelines
issued by the CBR vide its lewer C.No2(1) ST-L&P20OO (Pr)
dated 24/02/2007. This letter provided the manner and (he



conditions {or processing the refund claims filed by commiercial
exporters. The comtents of this letter were never notified which wus
required under the provisions of Section 10(2) of the Act,

. It was prayed that the manner in which the .10 was passed be declared as
maladminestration and the O.1.0 under reference be rescinded, Another prayer
made was that the C.B.R may be directed 1o withdrow its letter referred o
above.
i The Deputy Collectar, Collectorate of Sales Tax: Faisalabad in his written reply
stated as follows:

2. The 5.C.N was issued as per the ditections of the C.B.R contmined in its leter
under reference. The S.C.N clearly stated the deficiency with which the refund
clnm of Complainant suffered. However, SON was returned with the
remarks of the Couner Service that the office of the Complamnant had ceased
wiorking. As there wis no response from the Complainant, his refund claim
was rejected through the 0.1.0,

b, The Complainant approached the Sales Tax department on 300572007 for
obtaining the copy of the S.CN which was duly issucd

€. The assertion of the Complaimant that the instructions issued by the CB.R in
its leter under reference constitntied maladministration was challenged. It was
explained that there were many complaints against the b wus refund cliims
made by the commercial exporters. For scrutinizing such claims the guidelines
were |ssued

d. It was emphasized that the S.CN and the O.LO were issued in necordance
with the provisions of Section 56 of the Act,

e, It was predicted that the Adjudicating Officer passed the (LLO i accordance
with the provisions of law and therefore no maladministration was committed

L It was praved that the complaint be rejected

3. Both AR & DR attended and the case was discussed with them. The AR
reverated that the office of the Complainant was located at 3" Floor, Bismillah Centre,
Streel No.2, Yarm Market, Faisalabad whercas the DR had himsell admited that the
notice was sent on No.2, st Floor, Business Centre, Kurklang Bazar, Fassalabad. The
Complainant had ceased 1w work on the latter address. It was not the fault of the
Complanant that the $.C.N was returned unserved, he argued.

il He also pointed owt vanous defects in the ©.1.0: especially regarding the wrong
claim of the service of S.C.N, Another defect painted out was that no deficiency in the
refund claim of the Complainant was discussed in the ©.1.0.

32 The AR also discussed the provisions of Section 10(2) of the Act, He was of the
view that the C B.R was required w notify in the official gazette the contents of s leter



referred to above, As it was nod done, the instructions be issped 10 C.B.R for rescinding

the letter

4 Narruling the circumstances in which the C.B.R issued s letier under reference,
ihe 10K stated thar a particular Collector of Sales Tax sought some clanfication from
BB in respect of provessing the refund claims of commercial exporers, In response,
ruidelines in the sald lemer were issued. Therefore, there was no necessity for

difving the same

4.1 Thie LR presented the proof of the dispatch of the S.C.N through Coungr Service
and its retum because the Complainant was not available on the given sddress, He
challenged the claim of the AR that the address had been changed. In support of his
claim he pointed out that the complamt iself contained the address in which, according o
the claim of thie AR, the business was not being carried ool presently,

J In view of the clum and the counter claim of the two parties, it was considered
mecessiry that the comeet address of the Complainanl be  established  through
documentary evidence. Therelore, s many as three adjournments were given.

fi. Fhe AR admitied that he gave wrong address on the first page of the complainl
under consideration, It was the address on which the Complainant was originally working
anil appeared on the Cenificate of Registration issued by the Sales Tax department.
However, he had apphed for the change of address vide ity better dated 27/ 102000, This
ik duly received by the Assistant Collector Registration & Information on 1201172001
In support, he produced the onginal Jetter of the Complainant and it clearly showed the
receipt by the Sales Tax department

7 The DUR. on the other hand, produced copies of Retum of Sales Tax submitted by
the Complainant on 20005/2007 which showed the old address. Similarly, a letter of the
Complainant in respect of sefund cluim for the month of May 2005 was produced
showing cnce against the old address. He on the basis of these documents concluded that
the Complainant contmoed to retain the old addness,

b Fhe arguments of the twao pantes both written and oral were considered. Eirst of
all the: matter pertaning 1o the address of the Complainant is taken up. There i no doubt
that thete is confusion regarding the comreet address of the Complainant as apparent from
the documents pricluced by the two parties contradicting each other’s claim. 1o the final
hearing of the case, the AR solemnly affirmed that the comeet address of the
Complainant is 3" Floor, Bismillah Centre, St No2, Karkhana Bazar, Yarn Maorker,
Faisalabad and all the correspondence from now on be sent on the shovie-mentioned
-I'.!IJrI.'\H

K.l b stated an the written reply of the Respondent, the courier service retumed the
SN because the Complainant was not found on ihat given address. This was
considered to be good service by the Respondent. This is un incormect dssumption
hecanse, according o the relevant Law, the S.O.N ought 1o have been served by affixture
in the presence of twe witnesses on the last known address of the Complamant if he was
not available there, Admittedly. this was not done, Therefore, the service of the 5.C.N

was m;l a valid service, Thus the very basis on which the 01O was passed falls 1o
groumnd.



B2 Itis noted with concern that the Adjudicating Officer made an incorrect statement
n her order, It was stated that the S.C.N was properly served through Courier Service.
Ulearly. she was not aware of the fact that it was returned unserved and in the shsence of
service by affixture it was not a valid service,

8.3 Apparently the Complainant was muking use of the two addresses as pointed out
by the D.R. This led w lot of confusion and if it 15 factually incorrect, it casts doubt on
the: Complainint’s motive, From now on the address given hy the AR on solemn
affirmation and as noted in para § above should be utilized by the Respondent,

Ly The arguments regarding the issuance of the C.B.R's letter were also considered.
The provisions of sub-section (2) of Section 10 are reproduced  for convenience of
reference as follows:

"(2)  Nowwithstanding - anything contained in sub-section (1), the mput
incurred in shall be refunded not luter than thirty days of filing of return in
such manner and subject 0 such conditions as the Bourd may, by
nonfication in the official gazette, specify ™

It is clear that the C.B.R was required under law 1o notify in official gazeite the manner
and conditions of dealing with the refund claims. The guidelines issucd by the C.B.R vide
its letter under reference surely fall in the definition of manner and conditions: as
specified in the sub-section reproduced above. For this reason, the D.R's argument that
only guidelines were issued and there was no need o natify them was found o be
without any force. It is pertinent 10 note here that noi only mles are supposed to be
notified in the official gazette according 10 the provisions of Section 50 of the Act, b
also the manner and conditions of determiming the issuance of refund were 1o be notified
as outlined by Section 1002) of the Act. However, the prayer of the AR that because the
C.B.R failed to notify the contents of the letter, it should be rescinded was not found
dcceplable.

10, In view of the above discussion, it is recommended that:

1. The O.1.O beanng No45/2007 dated 07/05/2007 be rescinded hecause
wis passed without any basis,

k. The Complainant be given a fresh apportunety o prove his refund claim,

it The C.B.R to notify in the official gazette the guidelines issued through s

letter bearing C.No 2(HST-L&P2000 (Pt dated 240272007

v The compliance of the above-mentioned recommendations should reach
this office within 45 days of their receipt by the Chairman, F.B.R.

LIUSTICE (R) MUNIR A, SHEIKH)
Federal Tax Ombuidsman

Diated: -20008
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BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, LAHORE

COMPLAINT NO, L0/ 2008

e Yasrah Coton Indusiries,

Kk Khurd,
Mailsi SUamplsnant
¥ ersus
Ihe Secrotars
Reveriie Division,
Islpmabad - Respondent
Dealimg Offices Mr, Muohommad Akbar, Adviser

FINDINGS/DECISTION

Presem Rana Muhammad Ishag. Advocale for the C1![IIF.||.‘1iHiIIII.
Mr. Madeem Ahmad, A.C., Sales Tax. Muhan for the Respondent.

The Sales Tax Department, Multan conducted complainant’s desk audit for the
vear 2WM-05. The complainant had supplicd the required documents; the aodil was
completed and sodit reporm was concluded. As per the audit report only an amount of
Ref2s. was recoverable, which was paid on 290605 alongwith principal amount by
cloiming immunity under amnesty scheme launched vide Notification No. 52001105 dated
060605, All maters stood seitled but after a lapse of more tham wo yeirs the
respondents issued o show cause notice dated 150607 10 the complaimant, The aforesaid
sl cawse notice was nol served on the complainant, Resultantly, an ex-parie O-1-0
No 363 to 383 dieed 1900707 was 1|._|-\.\4_'|J,_ which oo was nol served on the I_'I:'Iﬂ'l!}].i“ﬂ..ln'l
Mhe complainant lesrmed about the impugned O-140 on receipt of recovery  potice.
Against the impugnied O-1-0), the complainant fifed an appeal before Collector (Appeals)
who did not touch the appeal file although complainant’s counsel had argued the case
hetore him on three different occasions, A stafl member frumed the impugned Order-In-
Appeal, who did not bother about suditor’s pownt of view and damaged Colleduor
CAppeals ) status by not passing judgment on the ments of the case. It was alleged in the
e couse notice that (1) the compluinant wiss asked 1 provide information and reconds
relating 10 purchase of cotton seed ond sale of cotton seed and ofl dint for the period
200405 Bt o did nee provide the iformation and records except electricity bills, {ii) the
complamant was asked 1o mtrmmte closing stock of cotton seed. cotion seed oil and oil
sk, puantity and value of cotton seed oil sold 1o the registered and unregistered persons
during the period 10704 10 30,0605, advising it that if the said information was pot
provided within seven days it would be considered that the complainant had no stock of



cotton: seed, conon seed ofl and oil dint and that they had sold conon seed oil o
unregistensd persons. Leveling these allegations, the department calculated sales tax
payable by the complainant at Rs.185448/-. The first allegation was wrong hecause even
para No.1 of the desk audit report acknowledged that the records were provided. The last
lime of page 2 of desk audit report also mentioned “manth wise detail of supply of cotton
seed and oil din is enclosed”. As regards allegation No.2, the complainant provided the
sard information according 10 which the department nghtly wok no stock of cotton seed,
conon seed ml and oil dint and completed the audit. While filing parawise comments, it
was alleged by the department that the complsinant did not provide month-wise
production of supply and cotton oil seed in order 10 check whether it had supplicd cotton
seed oil to registered persons or otherwise, whereas the last line of page 2 of desk audit
mentioned that “month-wise detail of supply of cotton seed oil and dirt is enclosed” The
department had taken the positon that it was mentioned in the desk audit repont m para 3
thereol that later on if any discrepancy was found om it would be povinited  oul
accordingly. This discrepancy was restricted 1o consumplion of electricity units per
Maund on the basis of 2.7 units per Maund and it did not provide any license to the
department (o make other observations/objections after more than 1wo years, The anditor,
after scrutinizing the relevant record, accepted adjustment of Rs. 85448/ and issued
audit report for 2004-05 accordingly, Nothing was shown as recoverable excepl an
amount of Rs.625/-. which had been paid. The complainant had svailed amnesiy scheme
dated 06.06.05 and the principal amounts of sales tax on cotton seed oil (Rs.212142) amd
oil dint {Bs.4124) umaling Rs.216266/- stood settled and finalized after adjustment of
Bs 185448/, An amount of Rs. 315006 was paid on 29.06.05, including an amount of
R.625/-. Mothing was left by way of additional tax or penalty. A valvable right had
acerued 1o the complainant, which could not be disturbed through conjectures. There was
no revenue loss as the tax had been deducted from electricity bills. Action now being
taken amounted to double taxation, which was not admissible in law, Tssuance of aipdit
report was 4 judgment/decision framed by the competent authority and objections, if any,
were Lo be made within 30 days, 60 days or a1 the maximum N davs. Show cavse notice
was issued after more than 2 yeurs, which was time barred (2007) 9% Tax 130 (5.C
Pakistan). The respondents hud not demanded any record through motices, The
complainant filed written arguments and additional comments but the respondents did nol
give any weight o them. The impugned Orders-In-Original  No 363-38307  dated
14.07.07 and Order-In-Appeal No.383 duted 1B.04.08 be set aside and vacated. The
department may be ordered not w recover the amount of through coercive measures,

2 In reply. Collector (Appeals), Multan has submitted that the complamant was

required to file appeal against Collector (Appeals)’ order hefore Customs, Sales Tax amd
Central Excise Appellate Tribunol, Lahore, FTOYs Jurisdiction was barred i terms of
section 9(2) of the FIO Ordinance. 2000 in cases where legal remedies of appeal were
available. The President of Pakistan in complaint No.1270-K/03 (M/s Shah & Co Karachi
Versus CBR/Customs Department) had held that since legal remedy of appeal was
available to the complainant against Collector {Appeals)” order under the relevam

L e



Jepistation the FTO had no junsdiction o investigate the matter raisexd in the complaint.
I'he contentions of the complainant were properly copshdered, Tts contention ratsed in the
spped] memo hid bees reproduced in the O-1-A and as such the comtention that the
Colleciol id mob wuch the sppesl wos ingomreet. According 1o SROASRTWM. dated
I 206 04 the complainant was not entitled 10 claim adjustment of inpul s against
glecticity bills in cises. where ol was \III'I['II!L‘d i LI.I'E-TI.“E‘l'.I.-I."h‘d ErROmS, Dulmg hl:aring
proceedings on 15001.08, the complamant’s counsel submitied thin the complainant did
ot contest the Tormula applied by the department to work oot production of cotlon seed
oil and il dirt but contested the disallowing of input involved against electricity bills as
the wame was sdmissible imrespective of whether thie oil had been supplicd 10 a regisiened
ar un-registered  person under amended SRO2ZS(IV06 dated 090106, which had
retrospective effect from 08,0704, The omission of “an” had no retrospective effect. The
complanant failed o prove that ol was supphied to registered persons. 1t had caused loss
o the revenue by climming insdmissible imput tax, It was not o case of double @xaticon,
Recovery of sales tax was oot fime barred. The argameénts of the complainint wene
considered. The complainant had not allesed any “maladministration’. It had merely
requented that the show catese notice be declared yoid. The complaint may be dismissed
and the complainant may be advised 1o file appeal before the Appeliate Trbunal,

3 In reply, the Collector of Sales Tax, Multan hos submitted that FTO s jurisdiction
was borred in terms of section W20 of (he FTO Ordinance, 2000 as legal remedy of
appeal was available under the relevant legislation, The complmnant failed 1o provide the
purchase, production and supply records 1o ascenun complinnee of SROARETIHNY doted
120604, The demand of Bs 6235/ was based on avalable record. However, it was alsp
mientioned in the desk audit veport that if any discrepancy wis Tound ot Liter the same
winld be pointed oul accordingly, The complainant did not provide month-wise details of
production snd supply of coton seed oil v enable the depanment o check whether it had
supphed catton secd ol o registered persons or otherwise. The complomant had suppliad
oil o snregistered persons. 1D was not entitled (o inpot x adjustment against electricity
blls as per SROASSAH doed 120604, The show cause notice was properly. issued
within the stipulsted penod. Opportumities of hearings were provided on 25,0607,
O3.457,07 and 10.07.07 by the adjudication officer but the complainant failed 1o attend the
hearmgs. The arguments of the complamant had been discussed in ihe Chrder-In- Appeal.
The contention of the complainant that he hal provided complete reconds was incomest
Similarly, the contention of the complainant that the desk audit had been completed and
desk podit report was issued was again incorreet. The desk audit report enclosed by the
complamnant with the complaint was neither approved by the AC nor it was issued 1o the
complamant, Only the amount claimed by the complainant as input tax-against electricity
hal been disallowed. No valuable mght of the complainant had besn negated. Show cause
nedice was issied within the stipulaied period. The complainant (ailed 10 submit writien
arguments and additional grounds 10 the adjudication officer. The complainant had not

alleged any “maladministration” and had only requested that show cause notice be
declared void. Being baseless. the complaint may be filed,



4, Druring the heanng, the AR was asked 1o indicate whether the complaimant had
filed appeal spanst Collector (Appeals)’ arder No 8308 doted 18.04.08. He submined
that he had filed appeal before the Appellate Tribunal but on 27.06.08 after filing the
present compluint in the FTO Secretariat. He reiterated that the complainant was neither
served with o show cause notice nor the Order-In-Original and it had leamed about it
anly on receipt of recovery notice duted 10,0907, It was then it obtained a copy of the -
103 and filed appeal before Collector [ Appeals). The AR added that the show cause
notice had called wpon the complaimant o submit reply witlim 10 days of s receipt bu
the show cause potice was dated 15.06.07 whereas the first hearing was fixed fox
250,07 and the complainam was not even allowed wolerance time for receipt thereol,
Practically. the respondents had not given ten days notice. Even the nest hearings were
fined before expiry ol ten days of the issuance of the hearing notices. He arsued that the
complainant had given written arguments 1o the Collector {Appeals), which were not
considered. The complainant had pad Re625/.-, which was pstrited ot for recovery by
the audit. Collector (Appeals) did not apply his judicious mind as he depended upon his
stll member’s observations. A lability of Rs. 1854480 was illegally created despite the
fact that on 29.06,05 the complamant had pamd Rs.31500/-, including Rs 625/ under
amnesty scheme, The desk audit report was issued in May 2005 whereas show cause
notee was issued on 150607, which was barred by time. No h;|.|-|||||:_-; was outstanding
agiinst the complaimant. There were no loss of revenue. The ex-parte decision given vide
the impugned C-1-0 and non-consideration of complainant’s arguments by the areuments
amounted W maladministration’

3 The DR stated that the show capse notice was served on the complamant at the
given address snd similarly, the O-1-00 No.663 o 683 dated 19.07.07 was alse issued 1o
the complainant at the given address and, therefore, the contention that it had not recerved
the show cause notice and the impugned O-1-0 was incorrect. He produced courier
receipts and placed them on record showing despaich of show cause notice and impagned
O-1-0) 1y the complainanmt. The DR sdded that the complainant had neither submitied ank
reply to the show cause notice nor had mode any personal sppearance. He also Pedintesd
out that the complamt was time barred as it hod been filed after six months of the 0-1-0
daed 19.07.07. In so far as the recovesable amount was concerned, the sudit report was
reviewed by the A.C, who made his own observation and asked the suditors w check
whether the complainant had sold oil to the unregistered person for, if the complamant
had, It wis not entitled 1 any adjustment. An amount of Bs 185448/ was recoverable
because the complonant had wken an illepal adjustment. Show cause notice was issuce
within time as per the provisions of section 36010 of the Sales Tax Act, 19940, which
prescribed a recovery peénod of five years, Since the period actally involved was
200605, the show cause notice was issued on 150607 within a period of five years, The
case wak subjudice before the Tribunal. Sufficlent opportunities of hearngs were sranted
to the complainant by the adjudication suthority but the complainant neither submined
any reply 1o the show cause notice nor made personal appearance



i The AR arpued that Rs625- was paid in compliance of the audit report. The
[abiliey created lufer was not relevant. Shiw cause potice should have been issued within
i) chuys or R0 daye as i ereated a liability against a citizen, In so far os the amount of
B |H34450 was concerned, the same was incorporated later. The DR stated that the

snplainant had obtained an umasthorized ond incomplete aodie report. The AR insisted
ihat the same had been issued 10 the complomant, which wis received by it. He also
added that alihough it had been alleped that the complainant had not provided any
documients the respondents had nid served any potice on the complainom for submission

al the same

H e arguments of the partics and the record of the case have been considered and
ernamined. The complanant was ssoed a show couse dated 150607 by the Deputy
Collector proposing recovery of evaded sales tax amounting i Rs 1854480 under section
a1 of the Sales Tax Act, 1990 and sdditional tax under section 34 of the Act and
impsition of penalty under the appropriate provisions of law. The case was decided by
the I vide Chrders-In-Onganal No 363 o 383 dated 190707 and the charges friomed 10
the shiw cause notice were upheld on the ground that adjustment of mpat ax of
R 1854450 wis ot admissible 1o the complainant as cotton seed oil had been sold to
unregistered persons. Accordingly, the complainan was directed 1o deposit the aforesaid
amiount alongwith additional tax, besides penalty. Against the impugned O-1-0 the
complamant filed appéeal before Collecior { Appeals), which was néjected.

L The complainant contends that neither the show cowse notice nor the impugned 0-
-0 was served on it The respondents, on the other hand, have placed on record eourier
recelpls showing issunnce of both the show cause potice and the O-1-0 10 the
complainant at the given address. They, therefore. contend that the complainant did not
bather 1o reply 1o the show cawse notice nor did it make any personal appearance before
the DL despite the fact that the cose was fixed forheanings on 25.06.07, 03.07.07 and
H0AOT and henee there was no option but to decide the case ex-pane. As regands
respandents” contention that the complaint was time barred as the same had been filed six
months after the issue of the impugned order, the complainant contends that it came to
learn about the impugned O-1-0 upon receipt of tecovery notice dated 10.09.07 and afer
obtaiming copy thereof from the respondents (fled appeal against the O-1-0 before
Collector (Appeals) who rejected the same vide Order-In-Appeal No 383/08 doted
1E02.08, Even if the complainant’s version that he came 1o legm about the impugned -
1-0 on receipt of the aforesmd recovery notice is considered, 1t is observed that he had
first had notice of his grievance upon receipt of recaovery nolice dated 10907 ver he did
ot file complaint of “maladministration’ within six months of the receipt of recovery
notice, Thie recovery notice is dated 10,09.07 wheneas the complaint wis filed in the FTO
Secretariat on 120508, The complainant, however, contends that he has filed this
complaint on [2.05.08 not only against the mnpugned O-1-0 but also against Order-In-

Appeal dated 18.04.08 passed by Collector {Appeals), Multan and that way the complain
wis filed within time.

e



Y. As regards respondents” arguments that since remedies of appeals were available
e the complamant FIO's junisdiction was barred in terms of section 9(2) of the FTO
Drdinance, 2000 this is w point oul that the FTO is competent to investigate complaints
invalving “‘maladministration’. The position in this case, however, emerzes as under

The scruting of case record reveals that the complainant did not contest the impugned O
1-0. hence it was decided by the D.C ex-parte. As against complainam’s contention that
show cause notice was not served on 1, the respondents contend that they had issued
show cause notice 10 the complainant at the given address through courier service
treceipts placed on record) and despite that it had failed o respond 1o the show canse
notice or to make appearance before the DUC. The complaimant needs o rebut
respondents” contention on- this account o make its plea thar the vase was decided at its
back more convincing. The complunant also contends thar he had mised various
contentions before Collector (Appealsh but the Collector { Appeals) withou applyving his
juchicious mind und relying upon the advice of his subordinate staff did not give weighi o
these contentions. A perusal of the Order-In-Appeal No B3O8 dated 18,0408 passed by
Callector { Appeals) reveals that the Collector after identifving the following as the main
contentions of the complainam passed his Order-In-Appeal on the merits of the cise:

I} The department completed the Auwdit lor the vear 2004-2005 on the basis of
record provided and sdjustment of Rs 183448/ was accepied i the smd audi
repurt. In the audit report it was alleged that the appellant supplied 1088 mounds
of cotton Seed il during 204-05 involving sales tax of Bs212142/- out of
which Rs. 26694/ had been deposited and the remaining amount of Sales Tax of
R 185448/~ had been adjusted against electncity, They paid the amount of
R 315000 in the light of audit observation after availing smnesty and thus all the
habilities were stood finalized after availing and paving balance amount of
Es 31500/

i That all the matters stoud settled and finalized through audit. The issuance of
audit report s a Judgment/Decision framed by the competent authiority
objection i any o, it should be made within 30 days, 60 days or i the most 9
days and even of some valid reason recorded and approval oblained from the
competent authorities may extend o 180 days but the show couse notice was
issued after more than two years which is time barmed. They referred the Judgmicnt
ol the Honourable Supreme Coun of Pakistan in case of Collector of Sales Tax
and Central Excise VS Pattoks Sugar Mills Lid and other i Civil Petition No.8 13-
L and 835-L of 2005 (2007) Tax 130 (SC.Pak) and Lahore High Court in case of
Mis Super Asfy Muohammad Din Sons (Pvi) Lid Vs Collector of Sales Tax,
Gujranwala in W.P. No. 13331 of 2006 decided on 071106, The appellant also
referred the SRO25(1H2006 dated 09,01, 20046,

Dealing with the above-mentioned contentions, the Collector (Appeals) has. in the order
passed by him, held that (1) the complainant did not challenge the formulaiworking of



ahes 1oy as alleged in the show cause nottee, (1) under SROABSINS the complainant
was ol auih -1:r-.'-.l iy deljust imput against electricity bills as it had supplied oil to
unresislered persons, (i) the complamant was reguired W give solidd evidence that it
wpplied oil 1o regisiered persons which it failed 1o do, (iv) the plea of the complaimant
hat aedil observation was a judgment/decision was not.conéct because audit report was
ohservation of auditod, which was I'I.'I.il.llrl."l'.! i e .'lrl‘rﬁ'ﬂ‘\'l."d hl'_k thie semionrs and an audit
report wais mist @ judzment or decision under section 45 af the Sales Tax' Act, 19910, (v)
even after approval, in case ol any discrepancy, the contravention repnt could be
prepared and sent o the adjodicaton officer for adjadication, (vi1) the contention of the
complainant that respondents” action was time barred was nol lenable because the period
imvilved was HO04-08 and the complaman had deliberately adjosted the impuot i o
which it was not entitled and the provisions of section 364 1) of the Sales Tax Act, 1990
were comectly invaked in the show cause notice which authorized recovery of sales tax
for five veurs and, therefore, the action for recovery of evaded soles tax was not fime
barred, (vin) the desk sudit report signed by the auditors provided by the complaimant did
not cover the aspect of inadmissibility of input wx: on the report submitted by the
auditors 1y the AL, the AC had dicected for compliance of SROASR(IV04 dated
170604 which was done and the charge was accordingly framed out in the audit repor
whereas the complamunt was relying on unapproved audit report

i It 15 observed that Collector (Appeals) has vide the impugned Orrder-In-Agppeal
dealt with the main contentions of the complamant and has given his findings on issues
reliting 10 the sudit report. admssibility or otherwise of mput o adjustment and (he
alleged time-bamred show  cause nolice on the merits of the case. As it is 6o
maladministtation’ is noted. It s also observed thar agains the impogned Order-Tn-
ppeal B3O8 dated 18.04.08 the complanant has filed appeal before the Appellate
Tribunal on 27.06.08. Although the appeal has been filed later in point of time than the
filing of compluint in the FTO Secretanal. the complamnant hos rmsed therein more or less
the same 1ssues as have been raised before this forum. Since Collector {Appeals) has
decided the case on its merits, the complainant should pursue is appeal filed before the
Appellate Trabunal, The Appellate Tribunal, which is competent o deal with both points
of law and foct, can deal with the issues mised in the appeal by the complainant
comprehensively on the basis of relevant law and the available evidence and sS @
tadgment on the ments of the case after due considerativn of the drguments of the panies
ter the digpune

I L Ihe complaint is disposed of with observations made ahove

IJUSTICE (R) MUNIR A, SHEIKH)

Federal Tax Ombodsman
Diated 2008
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BEFORE THE FEDERAL TAX OMBUDSMAN
ISLAMABAD

COMPLAINT NO.1196/2008

M/s. FOAR Innovative Technology (Pvi) Lid.,
Rawalpindi, o Complaiman

Versus
The Secretary,
Revenue Division,
Islamahad. o Respondent

Dealing Officer; . Mr Shamim Ahmad, Adviser

FINDINGS/DECISION

Present: Mr. Faroog Sultan, M.D. of the Complainant's Company,

Mr. Muhammad Mohyuddin Ismail, DCIT, RTO, Raowalpindi &
Mr. Adnan Igbal, A.C. Sales Tax, Roawalpindi. both DRs fior (he
Respondent

The Complainant is a Private Limited Company which operates o manufacturing
facility capable of pr ducing a complete plant fully automated and computer controlled,
It was claimed that they are second only to the government owned industry with the nome
of Heavy Mechunical Complex (H.M.C.), Taxila

2. The contents of the complaint are summarized as follows:

a In Fehruary, 2006, the Complainant Company entered info a contract with
National Logistic Cell (N.L.C) to manufacture. supply and erect an asphali
storage system, heating system and dust collection system. Thix equipment
was to be inter-connected to core asphalt mixing plant imporied from UK,
It was claimed that the manufacturing of the local portion of the plant
saved foreign exchange and the cost was reduced by 50%. During the
peniod under consideration (ended June 30™, 2006), the manufacturing was
done for about six months, The manufactured plant was nod ver delivered
tor the N.L.C. upto the said period.

b, The Director General, Revenue Receipt Audit (D.G. R.R.A). Lahore
conducted audit of the company for the period 2005-2006 and gave a
clearance cenificate, a copy of which was enclosed. However, it did not
bear any date,
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The case of the Complainant was sélected for “composite aodit”. The
Cominissioner of Income Tax {Audit), RTO, Ri.l'i\'ﬂ]pil'ldl vide notice dated
FHO007 selecied the cuse for audit ws I77 read with sub-section (1A}
of Secuon 120 of the Income Tax Ordinance, 2001 (the Ordinance) in
which a futmber of gueries were raised. Similarly, the Collector (Audit), in
fiis notice dated 24/ 10072007 informed the Complainant that his was case
was selected for audit wis 25 of the Sales Tax Act, 1990 (the Act).

d The Complainant objected 1o this selection on the ground that the audit
had already been done by the DG RIEAC Lahore.

¢ Regarding the audit of the case under the Ordinance, no ohjection per s
was ratsed, The only objection raised was that the C.LT. intended 10 treat
the Complaint as Contractor and charge ax ©@ 6% on the receipts. This
intention of the Kespondent was challenged on the ground that the
Complainant was a manufacturer and its mcome could not be subjected 1w
Presumptive Tax Regime (PT.R)L It was argued that the mere fact of
entering into o contract with N.L.C. did not make the Complainant o
Contractor. It was o normal practce that all the manufactorers entered imto
contracts and that did not take away their status of a manufacturer, 1F the
lozie of the Respondent was o be accepted, FLM.C.. Millat Tractors and
miany others will become Contractor and no manufacturer would be left in
the country.

I It was prayed that the 1@y suthonties be stopped from wrongly applying
the provisions of law
3 Two writlen replies were received from the Respondenis. One from the Sales Tax
authorities and the other from the Income Tax department. The submission of AC, Sales
Tax is tken up first, AL the very outsed, following objections wene raised:

o The issue in hand pertained 10 the interpretation of law involving the
Jurisdiction of the officers who would re-audit the record of siles lax.

b, Matter pertained 10 the liability of tax which was beyond the jurisdiction
of the F.T.0. wi 9 2)ib) of the Establishment of the Office of the Federal
Toax Ombuodsman Ordimance, 2000 (the FTO Ordinance).

(-} The honourable President of Pakistan in numerous decisions have held
that that it was not the function of the F.T.0. to interfere in such moutine
matters as selection of cases for 1otal audit ete. The matier in hand was
similar in nature and hence the jurisdiction of the F.T.0), was austed,

. Only a Show Cause Notice (5.C.N) had been issued so far (dated
1M6/08) and no Order-in-Original (0.1.0) had been passed. Thus the
misdler was sub judice



4. On the facts of the cose, the Sales Tax department made the following
submissions:

a. The selection for the re-audit was defended within the meaning of Section
25(2) of the Act.

b, The input tax was proposed to be disallowed because no supply had been
made upto 3006 and the materials were not consumed till then.

4, The Commissioner of Income Tax (Legal), RTO. Rawalpindi in his written reply
raised the preliminary ohjection that the F.T.0. did not have the jurisdiction on the case
within the meaning of section W2Kb) of the FT.0. Ordinance because the matier
pertained o assessment of income and determination of 1ax liability,

5 On the facts of the case following submissions were made:
ik, Selection of the case for audit ws 177 and issuance of notice within the
meaning of sub-section (1A) of Section 122 of the Ondinance were
defended
b. It was asserted thal assessment order for Tax Year 2006 wis 122 of the

Ordinance dated 26/05/2008 comectly treated the receipts of the
Complainant as “Tum  Key Contruct” for supply of asphalt plam.
Following ressons were given for the said trestment;

The contract involved:
I. Designing,

it Consultancy, because the Complaimant was responsible for
the satisfaciory function of the supplied cquipment.

1. Supply of standard tools and accessories with  the
equipment.

v Installation of the plant.

It was argued that all the above-mentioned featres of the contract proved
that the Complainant was imvolved in a Turn Key Project.

fi, Both AR, and DR, ottended and the case was discussed with them. The
complaint involved matiers pertaining to both Sales Tax & Income Tax. The part of the
complamt pertaining w the Sales Tax was still sub-judice because no 0.0 was so far
passed on the date of hearing conducted on 22/08/08. Both the Complainant and the
Respondent stated that the 01O of Sales Tax was about to be passed. With the mutual
consent of the two parties. the case was adjourned for a month,



O the nexi hearing, the OO beiring Mo 20 of 2008 dated 160908 wis
produced. Accarding 1o the said €©.0.0. the main charge regarding the disallowance of the
fan .||||r||||r||.l_|' 1 Red3 160V was dropped, Only two penalties u's 33(1)
b to B HOOV- amd ancther amounting © R 280800- ws 330195 of the Act
-|-. wd. After some discussion, the Complainant did not press the imposdition of
i The matter regarding the Sales Tax part of the complaint stond resolved
: uber the corommstances, there 1s no need o discuss the objections maixed by the
Respondents pertaining to the portion of the complaint which related to Sales Tax.

L The matter regarding the treatment of the Complainant as a Tum Key Contractor
uider the Income Tax Ordinance and taxing its receipts under the PT.R. within the
meaning of Section 13301 el of the Ordinance was discussed it length. The M.D. of the
Compaiy argued that the Complainant s primarily o manufacturer of asphalt storage
svstem, heating svstem and dust collection svstem connected with the said plant. In this
regard he produced pictures of various processes of the manofaciure

B.1 Rebutting the claim of the Respondent that it wis g Turn Key Privjiect, he siated
that the NLC™s project related to road building involving excavation of the area, Gilling it
with earth, leveling it, compacting with steam road rollers and putting the aggregale hase
course. The contribution of the Complainant was restricied only 1o a part of the whiole
project. Therefore, st was a willy wrong conclusion that the work execited by the
Complamant was on tum key basis,

9. The DR, on the ather hand, relied on o case cited as ITA 1356/B of 1988-89 in
irying o prive that it was a tum key project. He also reiterated the points raised in the
reply that the contract of the Complainant with N.L.C. involved designing, consultancy
andd supply of equipment and installation.

I The case was considered in the light of the arguments, both wrtten and oral, of
the 1w parties. No comments are required as far as the Sales Tax decision made through
the 31O, bearing No.20/2008 dated 16/0%2008 ix concerned because the Complainant
hud withidrawn its objection, in the matter

1 Before the case of Income Tax 15 taken upon merits, the prelinunary objection
raised by the Respondent 1s examined. The provisicas of Section 921 of the F.T.Ox
Ohridinance are o be read in comunction with Section 203) of the F.T.0, Ordinance. The
assessment order Tor Tax Year 2006 uls 122(5) dated 200572408 was contrary o low,

filles and regulations and perverse, arbitrary and unreasonable as would be ypparent from
the following parngraphs:

The definition of maladministration is wide and inclusive in nature and includes
decisions, processes, recommendations. act of omission of commission which are
comtrury 10 law, rules and regulations and or perverse, arbitrary, wnreasonable, unjust,
biased. oppressive or discriminatory, Therefore. it is held that the Respondent commitied

*



maladministration in passing the impugned assessment order and for this reason the
jurisdiction of the F.T.0. is not ousied. The prefiminary objection s overruled,

12 The nawre of the business of the Complainant had been studied in depth. 1t is
elearly that of a manufacturer and falls ouside the purview of the PT.R. within the
meining of Section 153 (6A) of the Ordinance, The fact that the C implamant entered
into o contract with N.L.C. did not change the nature of its business,

13 The case decided by the LT AT relicd upon by the Complainant was also
studied. It defined the Turn Key project as follows:

“A term "-'-‘_"l prefedt iy the e in o whiich the comiractor ¢ fl.l.l?ll'hrq'f:'l. the project af My
own o respect af every thing meluding suarting from laving of foundaiion e s
up the wndertaking il is ready foor production,.

As has been pointed out above. the work of road building involved number of
stages and works. The contribution of the Complainant was only limited 1o providing the
asphall storage system. heating system and dust collection system. Obviously different
works were assigned Lo 1I|I'h.r|:n1 persons and the work performed by the Complainam
could not be termed as u turn key project.

[4 In view of the above discussion, it is recommended tha:

I The competent authority o rescind the assessment order dated
26/005/2008. ax the case of the Complainant fall sutside the PLT.R.

il Examine the case afresh under the provisions of Section 122 of the
Income Tax Ordinance by providing the opportumty o the
Complainant and examining all the aspects of the Retm of

Incoame
iii, Compliance of the shove-mentioned recommendations should
reach this office within 60 days of their receipt by the Chairman,
F.B.E.
CJUSTICE (R) MUNIR A. SHETKH)
Federal Tux Ombudsman
Duned: -20KK8



REFORE THE FEDERAL TAX OMBUDSMAN
ISLAMABAD

COMPLAINT NO.1228/2007

Ms Chiniot Enterprises (Pvi) Lid
Huri prur cComplarmant

Viersus
by i ey,
Revenue Division,
Islamubad oo Respondent

Diealing Officer: .- Sayved Mohsim Asad, Adviser

FINDINGS/DECISION

Presit Mi, Sarwar Jadoon & 5. Nazir for the Complainant
Mr. Shanfullth, Law Officer for the Respondent

Mualadonisteation in the instant case has been alleged on grounds that 4 sales @ax
refund claim amounting o B.127, 1124 filed by the complainonis was rejected on
grounds that during the verification of the supplier’s invoice furnished with the refund
apphcation by the complamants, the computer svstem (STARR) indicated that the
supplier, M Owais Trading Company, had an “abnormal profile™, This led o the
rejection of their refund claim on grounds that were legally not 1enable.

It was dfnter afic as followed:-

i) Mis Chimor Enterprses (Fvi) Lid were engaged in the manufacture of
vegetable ghee, oil and allied products, They filed the sales tax refund clam
Tor the tas period May-2008 for the receipt of the supply of tinplate sheets
tssued by M Owais Trading Company on which they pumd sales tax
amounting W0 Rs.1LIT.112. They paid the tox amount throogh banking
channels through Habib Bank. Dunng the verification of invoice the

STARR system indicated that the registered supplier showed the “abnormal
prefile”

i) An ex-parte order in original No. 242/2007 dated 07-02-1007 was issued by
Anststant Collector Sales Tax refund Peshawar in which the refund claim ol
the complainant was rejected. The complainant filed an appeal against the

order of the Assistant Collector before the Collector{ Appeal) on 03-03-
2017

A SR e



(i) MNumerous dates were given o enable the department 1 seek clanfication
from STARR but the STARR up to the last date of heanng .. 2R-08- 2007
failed 1o supply information and 1o provide the clarification asked for by the
Collector Appeal, Subsequently the Collector Appeal after hearing both the
sides issued order in appeal No. S02/2007 bt dispatched vide C No. ST-
SO077 1726 daved: 1 2-059-2007 which was time barred by 25 days

(ivl  The Collector Appeal passed the order SOZ2007 in which i was decided
that since the STARR system rmsed objection on the relevant invoice as
such the cloim was not admissible. It was pertinent 1o note that i erms of
Sales Tax Rules 2006, s Rule No. 39(4) it has been provided that the
admissible refund claim received with supporting documents shall be
sanctioned and paid in sccordonce with the provision of Sales Tay Refund
Rules 2002, Section 8(A) was not applicable in this case as it was
introsduced in 2000, The unit provided the proof of pavment by subminimns
the photocopy of Chegue dated 10-05-2005

(v} Bank statement and supporting documents showed that the complamues
complied with the provision of section 73 of the Sales Tax Act, (990 on
part of the complamant and it was for the depantment to reject their clamm
by providing contradictory proof thersof, In so for as the complainiis
were concermed they could show that they had received the supply. miade by
the imporers, also made the payment through proper channe! 1o the
registered person, the suid person was neither fake nor untraceable or black
listed at the time of trnsaction

L It was prayed that the respondent department be asked o show as 10 undes which
provisions of law applicable at the tme of issugnce of the particutar invoice dated 05-005-
2005 the department was empowered o raise objection for non-payment of sales tx
refund.

4. In response (o notice under section N4} of the FIO Ordinance ro the
respondents, it was stated as follows:

(1) The appeal in the instant case was led on 03-03-2007.

(i) Due o nop-completion of hearing proceedings withim the (me Limit ol
ninety days, the Competent authority extended the same for further ninety
davs i temms of proviso of section 45-B of the Sates Tax Act, 1990

(iti)  The expiry of extended period was (02-09-2007, whereas the judgment was
passed on the same dated 1e. 28-8-2007 a1 Camp office, which was
dispatched on 12-09-2007, meaning thereby that the case was decided
within the time limit.



vl The plea taken by the department from the very first heanng of the case,
was that the STARR System showed Abnormal Profile of the complainam
anid the sume remained unchanged throughout the entire litigation period.
Further, the deparmment never submitied any application for secking
adjournment so as W ascenain further the reasons for the deficiencies
mentioned 10 the alvresind STARR wport. The matter regarding objection
rwised by STARR Sysaiem hod already been taken by this office with
Collectorme of Sales Tax & Federal Excise, Karachi

v The refund claim was nghtly rejected in sccondance with the Sales Tox
Refund Rules, 2002, Under rule 6 of SRO S7TSO00C2002 read with section
[0f4) of the Act, the Officer Incharge relund in the matters of refund 15
under uhligation o rely upon the documentsirecords which are necessary
fir his satisfaction. The report génerated by the STARR Syslem reganding
‘Abnormal Profile” of s supplier was the factor which bound the officer
incharge refund not o sanction the refund of the complainant,

iviy  Buring the pendency of the case. this office had already initinted the
process of yenficabion from the Collectorate of Sales Tax & Federal
Excise, Kamuchi,  Accordingly, on 11-05-2007, 28-06-2007 and 01-08-
2007, detters were forwarded o the said Collectorate but in response 10 the
above letters, reply dated 29-8-2007 was received

This Collevtorate initicted verification of suppliers of My Cwis Trading
Co. Room Ne.o 14, 1" Floor Al-Yousall Chamber Nes Chaili Kavachi
faving aoles tav registation Moo [2-00-4000- 11 200 Several noticed
dated J8-07-2007, 30-07-2007 hury been isswed 1o anit and 29-8-2007 for
requisition of sales tax record. The response i il awaited,

The complainant has provided photocopies of documents but failed 10

privide the crigingl record of Bank Stalements as requised under Section

73 af the Act.
3 It was prayed that keeping in view the submissions that the provisions of section 8
and section 73 of the Act in the mamers of refund, which wese manditory in nature
having overniding effect and bank statements along with wther supportive documents as
required under rule 6 of SRO S75(12002, were necessary for the satisfaction of officer
ncharge refund os the same are the basic recond showing the genuineness and
sumissibility of the claim, therefore, the refund claim of the complainant had rightly been
rejected, the complaint being devoid of merits may be dismissed.

f Case has been considered in the light of the arguments made and the facts on
record. Itis evident on the face of the record that the refond claim: of the complainant
was rejected because STARR System of processing poinied out that the supplier had an
“abnormal profile”. The proceedings held in the case relied only on this basic
information, There is, however, no provision in the Sales Tax Act, 1990 that supports the

e



action thar inocase the STARR system indicates a routine observation of “abnormal
profile” the claim has, perforce, (o be rejected,

7 It 15 understandable thay necessary conditions have o exist before the refunds are
allowed but the sole reliance on the indications. given by a computer programme would
not be sufficient ground for rejection, more so because the terms “abnormal profile™ has
no where been defined.

& At the time of hearing it was argued on behalf of the complainant that a concept
of value addition was introduced vide the Finance Act SEO No 360072006, Wherehy
valise addition on imports had 10 be computed in cuse these were supplied locally i order
to qualify for refund. But this condition could be made applicable only to cases that were
registered after the promulgation of the Finance Act. 2006 winch ntroduced this change
i the Rules. The refund claim as made for the tax period May. 2005, hence i1 was no
applicable in case of the supplies made before the said introduction,

g, It is further observed that supply in the instant case was made by a commercial
impurter who was duly registered with the Sales Tax department and was, admittedly,
submitting tax returns wnder the prescribed procedure on regular basis. The complainant
hisd also furmished copies of sales . invoices dated 05-05-2005 in which an amount of
Bs427.112 had been paid as sales tax, This sales tax invoice indicates the sales wox
registration number of the supplier. The complanant i addition has also furmished a
copy of crossed cheqoe issued in favour of Owais Trading Company establishing the facl
that the ransaction has been camied oot through repular banking channel as required wis
73 of the Sales Tax Act, 19,

1. For the reasons as indicated above the decision to reject the claim of the
complainant appears 1o have been taken withoul tking into consideration the full merits
of the case. Maladministration hus seeordingly been established in terms of section 3(i)
{a) (b) & (c) of the FTO Ordinance.

1L Itis accordimgly recommended:

il that the refund claim made by the complainant shall be deemed to be
pending and shall be considered in the light of the alorementioned {indings
at Para 6-8 anie not withstanding the “abnormal profile™.  In this exercise
the complainant shall also be associated,

i) Action to be completed in period of one month on the date of receipt of the
recommendation.

CJUSTICE (R MUNIR A, SHEIKH)
Féderal Tax Ombudsman

Dated; =208



BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, LAHORE

COMPLAINT NO.1263/2008

M s Shahnawae Textiles Lid.,
f- KM, Mungo Road, Rawind ..
Lahore (Through Mr, Rashid Amjad Khalil, Director) <~ Compladnan

Y ersus
The Secretary
Revepue Division,
Islarmnlad - Respondent
Dealing Officer: S, Muhammad Akbar, Adviser

FINDINGS/DECISTON

Present Mr. Muhsmmad Mehtab Chughtai. Advocate for the Complamant,
Mr. Madeem Ahsan, D.C, Sales Tax, Labore for the respondents,

The complainant claimed refund under section 10 of the Sales Tax Act, 1990 for
the tax penod Seprember 2007 vide sales tx return filed on 2310007, On 13,1207, the
complainant filed complete documents, which were verifisd by the concemed Deputy
Superiniendent Sales Tax and were forwarded for feeding of soft ¢opy (RCPS) in the
depaniment’s computer lor  further processing.  The  computer sinff informed  the
complainant that the data of retom was not available in the computer system. The
complumnont had e-fiked sales tax return m time, got ity acknow ledgement from the CBR s
website but sales tax retwm duta was not available in department’s computer o the time
of submission of refund file. On 1E12.07, the complainant requesied the D.C (Refunds)
to resolve the issue of non-availabaliey of data. The DOC mosrked s reguest o Somputer
programmer, The computer secion advised the complainant to re-submit sales: tax retum
and seek condonation of delay in submission of refund claim under section 74 of the
Sales Tax Act, 1990, The application was submitted 10 the Collector of Sales Tix on
[RA207 for condonation of delay, which woas due 1w problem with depariment’s
computer. The complainant also applied for permission 1o file revised return on (he same
date, The Collector had the authority o extend the ume for 30 days in case of justified
delay under sub-rule (21 of rule 28 of the Sales Tax Rules, 2006, Although there was no
change in the data contained in the original retuen and in the re-submitted retuen, the
eomplainint provided the documents on 22,(4,08 10 the concerned D.C for verification of
the same i comnection with new return. To complainant™s surprise, it received a letier
from DUC (Refunds) Sales Tax on 08.05.08 intimating that the department had vide leter
dated 310008 intimated the comiplainam disapproval of its application for extension in
filing of refund claim under SRO.1204(107 dated 11.12.07, which was received back



un-delivered. The D.C acted beyond junisdiction because the complainant had never filed
request under the aforesaid SRO. He acted withou Jursdiction os the ssue of
condonation was pending before the Collector. The Collector's failure to exercise his
powers under Refund Rules and under section 74 of the Sales Tax Act, 1990 amounted 10
‘maladministration’. In a number of similar cases the Honourable Supreme Court, High
Court and Appellate Tribunal had declared actions of the department void and unjustificd
being illegal, bevond jurisdiction and without Jawful authority, In support of his
contention, the complainant cited Lahore High Count’s decision in the case of Mis Ehsan
Yousal Textiles Mills Lid versus A C, Sales Tax (GST 2003 CL 33%). Lahore High
Court’s judgment in the case of Food Consultant Limited versss Collector C.E and S.T,
Lahore and two others (GST 2004 CL 507) whete all proceedings and consequent actions
were adjudged (10 be unlawful and without lawful authority, Sindh High Court Karachi's
judgment in NP Water Proof Testile Limited versus Federal of Pakistan through
Secrelary Revenue Division and FBR Islamabad and another GST 2005 CL 23 where it
was held that the FBR should take serious and immediate measures 1o ensure that the
actions taken by the tax official were simictly in accondance with law and Appellate
Tribunal, Lihore's judgment i appeal No. 181 10 185003 and 1277/03 where it was held
that the appeals filed by unauthorized persons were not maintainable. It was not a fault of
the complainant that the data of the return did not appear in the depariment's computer at
the time of submission of refund claim. The computer staff did not take any action Lo
redress the issue. The Collector did not use the authority vested in him under the Refund
Rules and section 74 of the Sales Tax Act, 1990 1o redress complainant’s grievance. The
respondents may be directed to issue necessary orders for condonation of delay and
entertain the refund claim, D.C's order conveving disapproval of application seeking
extension in time for filing refund ¢laim may be declared as being without lawful
authorty.

2 In reply, the Collector of Sales Tas and Federal Excise, Lahore has submitted tha
after manual verification the documents were not forwarded 1o the department rather the
same were handed over to the complainant 1o enable it to complete further steps. Non-
appearance of the particulars of monthly sales @x reurn might have been either due o
improper dispatch of the same by a registered person or due 10 a faull in the sy s1em
through which returns were e-filed. The complamant was required 10 follow the
mstructions displayed st the refund receipt counter regarding manual submission of
claim. The complainant did not submit refund docoments manually. Since the last date
fior filing refund claim supportive documents’RCPS had not expired, the complainant was
asked 1o file the refund clamm manually. The application for condonation was filed on
IK.12.07. The complainant had conceded that he was direcied 1o resubmit the retum,
alongwith data of rewm for 09407, To resolve the problem the complainant was
addressed on 31.12.07, at the given address, o submit the requisite documents for revised
return but he did not respond. A reminder was issued on 09,0408 which wak responded
to on 220408 when the complainant informed the DO that the complainant had shifted
his office to another place. In the meantime u period of 90 days for which the Collector
was empowered under section 2603) of the Sales Tax Act. 1990 1o grant permission for



filing revised return hisd expired. The FBR vide SRO.120001/07 dated 11.12.07, issued
niler section 74 of the Sales Tax Act, 1990, had empowered the Collector of Sales: Tax
i condone {he delay. upto ILOLOK, in filing of refund  claims  supportive
dicumentsROPS for the tax period from 07/06 to 09/07 with conditions and restrictions
meniiomed therem, Since SRO was fgxued on 111207 and the melnjm' had l'l:l:[l:ll.‘.!.ll:ﬂ
condonation of delay on 18 12,07, therefore, the complainant’s application: was
rerretied on 310108 because of submission of revised retum. The complainant was
informed of the decison vide letter dated 310108 because earlier intimation’ was
received back undelivered. The complaimant in his application submined earlier hud
regliested for revised returm but Liter on changed the stance by saying that it did not want
sny chinge of particolarsdata in the retum for Sepember 2007, This was done
chinllenge the decision of the competent authority which had disapproved the application
for condonation of delay. The respondents complied with the provisions of the SRO
while dealing with complainam’s request. The competent authonty hoad disapproved the
request of the complinant. The DO (Refunds), being member of the Commities
comstituted for the purpose, had been authorized by the competent authonity (Collector) to
convey the dectsion. That is why In the leter addressed to the complainam it was
mentioned that the competent authority had disapproved the complainant’s application
fir extension n filing supportive documénts/RCPS relating o refund claim for the tax
period (ST The complamant not enly failed 1o submn the sales tax return properly but
alsoy did not submit refond claim supportive documents manually nor did he provide the
pecord Tor revised retum in time. I was all complainant’s fault for which the respondents
cannot be blamed. The complamant’™s case for condonation of delay was no nwore pending
in the Collectorate. The complaint may be rejected

3 During the hearing, the AR reierated the arguments pdvanced in the written
complaint. He added that acconrding o Rule 28(2) of Sales Tux Refund Rules, 2006
monthly sales tny rewm Gled by the clomant had o be rented o8 refund claim once all
the supportive documents, including the requisite information in the format/software,
were received. The complamant submitted the software also at the ame of submission of
other documents. The aforesaid rule 28 of the sasd Rules also leid down thot refund
suppertive documents would he submined within 60 days of the filing of rewm. The
complamant submitied the retum on 230007 and supportive documents an 13,1207
within sixty days. However, the refund file was retummed by the department 1o the
complairant on the ground that its retom. which was e-filed did not appear in the
depariment’s system. On 171207, the complanant addressed the DUC (Refunds) o
resolve the problem. The D.C murked the papers to the computer programmer and the
computer programmer verbally advised the complamant 1o submit o revised return as the
data of reum earlier submitted and acknowledged was not available in the system and
also apply for condonation of delay in filing of refund claim. According to sub-rule (2) of
rule 28 of Refund Rules, 2006, the Collector was campetent o condone the delay in
subttiission of refund claim for 30 days. On 18,1207, the complainant requesied the
Laollector 1o condone the time for one month to enable the complamam 1o file refund
cliim for the month of September 2007 bur there was no response (o this letter. In



response 1o depariment’s letier dated 19.04.08 calling for documents in connection with
revision of return the compliamant submitted the documents 220408, Since there was no
change in the data the revised return was never submitted nor did the department allow
filing of revised return yer the complamant’s application for extension i filing supportive
documents/ROPS relating to its refund claim for September 20607 was dhsapproved on the
ground that the justification given by the complainant regarding delay in filing the said
claim within stipulated period did not fall in the calegones of reasons mentioned by the
FBR in SROI204(1A07 duted 11.12.07. The D.C who communicated disapproval was
nol compelen 1o do so as the power vested in the Collecior as mentioned earlier. The
atoresaid SRO did include non-working of computer system in the Collectorate s one of
the grounds for allowing extension. if delay in fling of the claim was doe 10 it The
Collector was competent under the SRO, section 74 of the Sales Tux Act, 1990 and the
Refund Rules |Rule 28(2)] w condone delay. He should have sccepted complainant’s
request for condonation. especially when the retam and the refund claim had been filed
within the prescribed tme I,

- The DR submitted that the complainant had Aled spplicatiom on 181207 for
condonation of delay i submission of refund claim under section 74 of the Sales Tax
Act, 1990, It also applied for permission 1o file revised return ggain on 18.12.07. On
L1207 the compluinant was addressed to provide relevant records to examine the
question of revision of return. The letter was dispatched ot the given address but there
was no response. The case was initially reviewed favourably but fater on it was regrented
on the authority of the Collector, A the relevant time the computer was not working
properly. The complainant should have submitted refund claims manually as was being
done by the other parties. The DR placed on recond specimen of some of the panies,
which had submitted claims manually, The AR argued that the letter was not received by
the complaipant. He submitted that the complamant was again addressed on 09,04.08,
which letter was responded 1o, The complumant provided documents on 220408 in
connection with revision of return, The AR emphasized that there was no change in the
data of return nor was the filling of revised retum ever alloved.

) The arguments of the parties and the record of the case have béen considersd and
examined. The complainant contends that (1) & had e-fAled s sales wx retum for the
month of Seprember 2007 on 23.10.07, claiming refund of Rs.95788/- and the same was
duly acknowledged by E-Officer, sales tax and federal excise computenzed system, FRR,
vide acknowledgement doted 2311007, (1] subsequently, on 13.12.07 the complainast
submitted suppartive documents for the said refund elaim to the Collectorate, which
documents were duly verified by the Deputy Superintendent Sales Tax Incharge, (iii) the
documents were returned to the complaimant on the groand that the data of returmn was nog
available in the department’s system, (v) on 1¥.12.07 the D.C (Refunds) was requested
through a written letter o resolve the matter as the complainant had submitied the return
and data within time, The D.C referred the matter o the computer programmer, whe
asked the complainant 1o file revised retun and also apply for condonation of delay, (v)
as advised, the complainant on 181207 applied to the Collector for permission to re-
submit the return and also w condone delay in filing of refund cham, (vi) the complaman



ahamtted docaments I connection with revision of return on 220408 in' response b0

10 s betier dated (9,04 08, (vid) the D (Refundsh on 08,0508 intimated disapproval of
jom o filing of refund claim despiie the fact that the complamant had originally
with sales lox relurn and the refund elaim within dme ax prescribed in the rules,
Cwathy it was mot complainant’'s fault thot the department’s compuiler was nol working and
had fmled o upload data of complaman ' relim

th [he respondengs, on the other hand, comend that (1) the complamant applied to
the Collectar an TA1207 for permission 1o revise the return withoul providing the
comnected recand, () the permission (o condonation of delay in fling of refund claim
wins nob pranted as the complainant had apphed for revised returm, (o) according 1o the
provisions of SROC20HTMWT dated 1112007 condonation facility was not availshle in
cases o revised returns, Ov)y the complanam  provided the reguired  documents in
contection with permission for revised réturn on 220408 when the perind of 90 days
prrescribesd for granting permission for revised ceturn had expired. The cake was sent 1o
thee FBR. for permmission of revised relurm.

T Phe serutiny of the case recond reveils that the complamant e-filed its sales tas
return for the month of Seplember 2007 on 23 10007, claiming refund of Rs 95788 The
FBR acknowledged veceipt thereol (the acknowledgement receipt is on record)
Subsequently, the complamant submitted refund supportive  documents 1o the
Collectorue on 13 1207 within sixty days of the filing of returmn s reguined under the
nules. These documents were duly verified by the Depaty Superintendent Incharpe, The
complamant also vide Jetter dated 171207 requested DO (Relumds) we let them file
refund claim and resolve the ssoe as the complaimant hid already submitied its sales tx
retwrn, which was duly acknowledged by the FBR. The D.C marked the file 1o the
computer programmer who advised the complainant o file revised retum and also apply
for condonation of delay. The complainant subsequently filed application secking
permission (o file revised remm and condonation of delay i filing of refind claim, The
depariment has il denied that the complainant was advised by the departmental official
i file revised return and seek condonation of delay, nor have they denied the receipt of
return, which wis filed on 23,1007 and the subimission of refund supportive documents,
which were submatted on 131207 within the prescribed time limir Instead of slvising
the complainant o apply lor revised retum and 1o seck condonation of delay the
respondents should have after receiving the refund supportive documents kept the refund
file with themselves and should have waited (or uploading of dota of retum in the
computerized  system of the  deportment, which retum had - been  received and
acknowledged by the FBR. On appearunce of data in the compulerized system of the
department, the respondents could have processed the refund claim and decided it on its
merit. The respondents fatled to do so, Had they done so, they would have found the
complamant™s clabm as filed within tme e within sinty duys of the filing of retum
withowt invols ing any delay or condonation thereol. Unfin uritely, that did not happen
Thet complainant was advised 1o seek permission for filing revised retum and 1o seck
cotidonation of delay in filing the refund claim, Tt was not comiplainant’s fault that the
duta of ariginal return submitted by it was not uploaded in the department s computer and



the refund supportive documents submitied by the complainant were not retained by the
department for processing the refund claim Despitg this. complainant’s request for
condonation of delay was rejected. While correspondence for permission 10 allow filing
of revised retum continued between the respondents and the complainant, its application
for condonation of delay was considered and rejected pnder SRO.1204(1W07, which
provided that the extension shall not be allowed by the Collector 1o registered persons
fling refund claims against revised returns. In the first place, the refund cliim should
have been enterained and processed as both the original return and the SUPPOTTIvE
documents had been submitted by the complainant within time and decided on its ments
Sevandly, even if the depurtment insists that there was delay in submission of refund
claim. it was somewhat harsh to disapprove complainant’s application for extension in
time for filing the claim on the ground that the justification given by it regarding delay in
filing the said claim within the stipulated period did not fall in the category of reasons
e ntioned by the FBR m SROU 2081007 Tor condonation of kli.‘iil} The SRO CITIH W ETS
the Collector of Sales Tax having jurisdiction w allow extension apio 310008 for
furnishing refund claims pertaming 1o tax periods for 07706 1o 0907 on the prescribed
siftware alongwith supportive documents under Rule 28 of the Sales Tax Rules, 2006, if
delay in filing of the cloim and documents was due 1o;

(a1} incorrect feeding of returns by the deparment

ih) non-working of computer svstem in Collectorate or there was some emmor in the
refund claim preparation software (RCPS ).

(cl incomplete data in Computerzed Risk-based Evaluation of Sales Tax (CREST)
Syslen: or.

il delay in geting centificate documents from other department or agencies despite
the fact that the registered person applied for the same in time.

Prowided that extension shall not be allowed by Collector 10 registered persons filing
refund claims agminst revised returns and 1o blacklisted registered persins

i Clearly, the complainant's claim of refund got complicated because of the non
working of department’s computer system as despite the Tacts that (1) the retum was e-
filed and it was ackpowledged the same was not uploaded in the computerized system s
aresult of which the retumn dow was not available for linking up the refund claim and (i)
the complaimamt was misguided by the saff 1o file revised return. The competent
authority, while dealing with complainani’s case, should have considered the ot that the
complaimint had e-filed the original retum i question and the supportive documents,
which documents were also verified, within time ie. within sixty davs of the filing of
return and entertained thie claim for processing on merits, Even if the complainant's case
for condonation of delny wias o be considered under the aforessid SRO then the
condition at item (b} of the SRO.I204(007 was attracted in the complainant's case
because it was due to non-working of department’s computer system that the data of



teturn was not available in the system for linking up complainant’s refund ulnlm._Thc
respondents’ contention That condonativn of delay was nol allowed as thie complainant
haid applied for evision of teturn s not tenable becouse the department hod not ye
pproved  compliinant’s  applicaon for filimg revised returm and complainar l_"ﬂd
ractically not filed refund clatm agsinst the revised retum, which had to be first
spproved by the department. Clearly, there is “maladministration” on the pan of the
respondents in that the complainant’s ¢-return, though submatted by i within bime, was
not wplosded in the depariment’s complter and the supportive docaments, though
submitied within nme and verified by the Deputy Superintendent Incharge were returned
anid not retained Tor pressing complainant’s claim afier uploading the data of retarn in
depariment’s computer sysiem. Thus in the frst plice, no delay wak imvolved in
complainant’s case requiring condonation as the complainant had filed the retum as well
as the supportive documents within the presenbed penod of sixty days of the filing of
return and. secondly, even if the department felt that that there was delay In submission
of ¢lum {lor no fault of the complainant), the complainant’s case attracted tem (b) of
SRO 200107 for grant of condonation thereof, especially when the department had not
vt granted the complainants request for filing the revised retum, Unfortunately, the
depariment failed 10 handle the case fairly, justly and competently, which amounts 1o
‘Maladministration”, Accordinglv, it is recommended that the Revenue Division direct
the competent authanty o

i He-open DO (Relunds)” erder dated 310008, rejecting compluinant’s application
for condonation of delay in Gling of refund claim, under section 454 of the Sales
Tax Act, 1N, sei pside the same and entertain complainant s refund claim on the
basis of original e-retum and the supportive documents, which were submitted by
the complainant within sisty davs of the filing of the retum, as presenbed under
the rules. Even if the case is required to be examined and decided i terms of the
provisions of SRO2080007 dited 11.12.07, the complamant should be allowed
the benefit of ilem (b} of the aforesaid SRO (non-working of department’s
computer system). especially when the respondents had not et approved
complainant’s application for liling revised return. Needless 1o say, the refund
claim, once entertmimed, would be examined and decided by the respondents on its
merits in accordance with the provisions of law,

i Compliance be reported within 30 days of the receipt of this onder.

JUSTICE (R) MUNIR A. SHETKH)
Federal Tax Ombuclsman

Dhaned: -~ 2R



BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, LAHORE

COMPLAINT NO.

M/s Omer Electronics,
fi-Link Mcleod Road,
Lahore, - Complainant

Versus
The Secretary.
Revenue Division,

Islamabad, o Respondent

Dealing Officer: ...Mr. Muhammad Akbar, Adviser

FINDINGS/DECISION

Present Mr. Shaukat Al Ch. Advocate, for the complinaint,
Mr. Tuhir Habib Cheema, A.C. (Refunds), Sales Tax. Lahore for the
respondent,

The complainant filed a refund claim of Rs.13.73.098- on 16.07.2001 through
siles tax retumn-com-payment challan for the month of June 2000 in terms of Refund
Rules, 2000, According to rule (4) of the said Rules monthly tax return was treated s
refund application if supportive documents were received by the department. Howewver. in
the event of non-receipt of the documents, the officer Incharze was reguired o call f
the same but he failed © do so, As a result, refund was not processed. An audit report
dated 30.11.02 was issued alleging that the complainant had made purchases from M/s
Paly Con Weavers bul the payment of Rs.91,53,986/- against those purchases was made
after 120 days in violation of the provisions of sectton 73 of the Sales Tax Act, 1990,
Thus an amount of Rs.13.73.098/- claimed ax refund was held as inadmissible and
recoverahle under the appropriate provisions of law. Based on the audit report, the D.C,
issued show cause notice dated 11.11.04. The complainant comested it vide reply dated
OL1Z04, The D.C. (Adjudication) deciding the case vide O-1-0 No.S3/05 dated 21.05.05
vacated the show cause notice with the observation thit pavmenis made on purchases
within 180 days could be condoned by the Collector and refund allowed, The
complainant submitted the supportive documents (o the D.C on 07.04.06. The D.C issued
another show cause notice dated 20.11.06, which too was contested. The D.C vide Order-
In-Original No.247/06 duted 30.12.06 held that (i) since basic source of ongin of input
was not verifiable, refund was not admissible, (i) refund for the month of Tune 2001 was
filed in 2006 after four and half vears creating complications for the department 1o
ascertain the veracity of input tax against invoices issued by the supplier, (i) FTO's
findings in complaint No.1345/01, which was cited by the complainant, were nol



[evant The TG therefore, rejected the claim anid wlso imposed o penalty. The
s £1-1-00 Mo 247106 duted 30.12.06 was unlawiul. The T.C had failed ne consider
weritinize the facts, The first shiw couse notice daved P14 was vacated by the
disdication officer vide O-1-0 No 3305 doated 07.04.06, There wis no delay om the part
of the complainant in filing the refund application. The delay. il any. was on the part of
the respondents as they issued shiow cause notice on 11L1LD4 In complami Mo, 1345411
the FTO had beld that the Collector should pursue thie recovery of sales tax from the
compintes on which the legal responsibility lay under section 3 of the Act, being supplier
af vam. The DUC should have complied with FTO's decision. Non-aceeptance of FT( s
decision in the sforesaid complaint amounted o ‘maladministeation’. The respondents
should have taken action againy M/s Poly Cott Weavers fof recovery of unpaid sales tax
prmount if it had failed o pay the same. The complainant had paid sale price throwgh
banking channels. The imposition of 1005 penalty was unlawful. Eadier the complainant
bl ot .-15..1-1| before the FTO through complain Mo, 361-LA7 dated 01.03.07 thar  0-1-0
NOL 24706 duted 3001206 be declared null amd voad. The FTO decided the complaint
vide findings dated order dated 0505.07 directing the complainant o pursue the appeal
before Collector {Appeals), The Collector (Appeals) vide appeal order dated 27.01.07
also |_~_l|1|in,_1| FTOY s ovder in |.|\|r|.r'||_'_5|:|:|1| Mo 134500, Refund could not be denied o o
Buver if the supplier Tailed 1w dischange his legal obligation. The Collector {Appeals) did
not consider this position and rejected the appeal on the: ground thot the sud supplier did
not exist, which mode the basic source of mput s anvenfinble, The adjudicating officer
hadd also ignored FTOCs Gndings contained in complaint No. 134501, The department”s
viewpoint wis that recommendation contained i para (i) of FIO's findings in the
aforesaid complamt disgualified the complainant from taking advantage of the judgment
because 1t could not provide any documentary evidence o establish that fubrics were
phvsically transferred from the supplier’s premises o that of the complaimant, In support
aof its contention the complainant cited varous anders passed by the Appellate Tribunal in
different sales tax appeals. which too were ignored, The physical venfication repon dared
1300106 penerated by the AC and the computer database could not be relied upan,
especially when payment was made by the complainant under section 73 of the Sales Tax
Act, 1990 against purchases, which were verihed, admitted and declared 0 be valid
under O-1-C0 No 5308 dated 11,0705, The department or the Collector { Appeals) did not
demand any receipt of bill issued by the transport company to verify physical ransfer of
gisids frimm the premises of the supplier to the premises of the buyver and subseguently 1o
the port of shipment. Sales tax invoices did not provide any column for mentioning masle
ol transler of goosds. Board's letter dated (01,0102, being not statatory, could not be relied
upian nor was it provided o the complainant by the department to enable it 1w file
comments thereon, Both the O-1-0 and O-1-A may be declared illegal. The respondents
may be asked w sanction refund claim of R 1373008 alongwith paymem of delayed
refund in accondance with the provisions of section 67 of the Sales Tax Act, 1WA,
Penalty imposed by the adjudication officer may also be quashed being unlawiul.
2 In reply. the Collector {Appeals) Lahore has submitted that the complaimant
should have availed remedy of appeal before the Appellate Tribunal, The documents
submitted by the complainant and the ¢itations made by it were duly considered belore
deciding the appeal. The ciations quoted by the complainant had no relevance o the



case. The complainant failed to provide documentary evidence of physical transfer of
goods from the account of the supplier to the account of the buyer as recommended in the
cited judgment for ascenaining the admissibility of nput . The complamant could no
prove its purchases through physical transportation documents and no body wais aviilable
to verify complainant’s purchases. The input tax remamed unverified and was cormectly
rejected, The responsibility for wacing a non-existent unit was not shifted on 1o the
complainant. However, as the complainant failed to produce any documentary evidence
of physical transpontation of goods to prove that it had made valid purchases, the appeal
filed by it was dismissed. The adjudicating authority i the O-1-0 No 5305 dated
LLOT05 remarked as “All pavments inade on purchases within 180 davs mayv be
condaned by the comcerned Collector and refumd allowed accordingly if the same was
denied only due 1o contraveriion of section 73 of the Sales Tav Act, 940", The soTutiny
of the refund claim filed by the complainant revealed that the claim was not according (o
the parameters fixed under "STARR” becouse computerized database and physical
verification report raised objections on the genuineness of the purchases. Refund
Sanctioning Authority had relied on computerized database and physical verification
repornt ssued by the Assistant Collector (Physical Venfication Celll, Lahore, 1t was
necessary as per rules and luw o ascerun the veracity of input cloimed. The complainant
was duty bound o file refund claim alongwith complete supporuve documents o the
relevant refund section but it filed its cluim after 4-%3 vears. The complainant did not
qualify for the conditions given in the citations. The citations guoted by the complainant
were not applicable in s case for reasons recorded in the Order-ln-Appeal
No.213/ST2007 dated 09.10.07. The FBR had vide letter dated 01.01.2002 clarified that
cases where some invoices were found fuke refund was not admissible. The complaimt
miuy be dismissed,

3. In his reply. the Collector, Sales Tax, Lihore his submitted that the compluinant
had Ffiled refund claim for the wx period June 2000 in March 2006 afier a delay of over 4-
Y2 years, without any justification. The input tax was claimed against invoice of M/s Paly
Cou Weavers, which did not exist at the declared address. Since the supplier wos not
traceable for verification of the genuineness of transaction, the claim was liable to be
rejected. Admissibility of the input s rested on verification of the supplier, Refund
could not be allowed on invoices, which were unverifiable. The impugned O-1-0 was
passed in accordance with the provisions of law. The 0-1-0 No.5305 dated 11.07.05
omly settled the allegation of violation of the provisions of section 73 of the Sales Tax
Act, 1990 and had no relevancy o the instant case, The complainant, on the srength of
snd judgment, filed refund claim for the period June 2000, Upon verification it was
found that the sole supplier of the complainam M/s Poly Cott Weavers was non-existent,
The complainant’s supplier had declared heavy transactions as per computer profiles and
never deposited any amount into the government treasury throughout ity business history.
The complainant created legal complications for the department 1o ascertain the veracity
of input tax against the invoice of its supplier. FT'O's judgment in complaint No.1345/01
filed M/fs Arzo Textile Limited Faisalabad had no relevance i the instam cose. The
complainant s refund was based on unverifiable invoice of the supplier. The penalty was
legally imposed. The perusal of FTO's judgment in complaint No.134501 revealed that
the recommendation contained in para 2(i) disqualified the complainant from taking



lvaniaee of the judgten because it did mo provide any documentary evidence to :h:
department thatl could show that fabncs were ph'_l."-lt'a"}' transferred from the 'bl.lwﬁm."s
premises 1 hivei' s [IreTTHSES, The Iu.l,“'!Fl['ll:l' ks ol trocedble. The L‘Hpﬂl’ln‘l_ﬂ'ﬁl fulfilled ns
responsibilicy by 1|-}i|-|g o trace out the 'qLI.'Fq‘llif.'l to asgertain the genuineness U'r the
ansnction. The Appellate Tribunal's judgment dated 201.06.07 in sales tax appeal
s TUTLBAS was irmelevant Because AC (Physical Verification Cell} vide leiter dated
|3.01.06 issued physical verification report of the suppher which showed that the
supgilier was not wraceable, The second order cited by the CE‘II‘I’IFIEIJ‘.I'I.III'II e Mo 28 I RAK
was also ot relevant b the period ipvolved therein differed from the perind invalved in
the present cuse. The order referred as 2007 FTD (Trb 445 Sales Tax Appeal No 171005
decided on 081008 was also not relevant, Boarnd's letter dated 010002 was' cleir
regarding madmissibility of refundfinput tax pgainst supplics made by suspect units. The
complaint may be dismissed being devoid of merit.

4 Arzuing the cose the AR reiterated the arguments sdvanced in the written
complaint. The complainant applied for refund vide retum for the month of Jung 2000 on
0T 00, I the complainant had not submitted the supportive documents then the officer
Incharge could have called for the sime in terms of rule 4 of the Refund Rules, 2004,
which were applicable till 2003 but he did not do i The department’s contention that i
was not for them 1o call for the supportive documents wis wrong They used to call these
documents (see specimen of letter wssued by the respondents to Mis Al-Macca 011 Mills
calling for original supportive documents). The supplicr Mis Poly Cott. Lahare existed
et 2003 11 was operalive even now. According to depariment’s own recond the supplier
filed retwrn upto June 2003, The AR submitted that no sales tax was paid by the supplher
hecause it hnd o ‘carry forward”, which it could have sdiusted agamst its next month’s
consumption, The complanant hanid el sales tax Ihrl'ﬂ.lﬂl‘l hill!lli!‘li! channels. The
respondents checked through audit the records of thee complainant. At the time of making
purchases the supplicr wis neither suspended nor hlacklisted. The claim was filed in
time, The respondents took up o period of 4-%2 years for conducting sudit ond
pdjudication. The complainant submitted the supportive documents immediately upon
ssunnce of O-1-00 No S35 daed 210505, The respondents ssued another show cause
motice after seven months, The contention that the supplier did not exist was incorrect. In
suppon of its contention the complainant argued that the respondents: should pursue
recovery of sules tax from the supplier and it cited FTO s decision contained in complaimi
No 134500 where it was ruled that the department should parsue the recovery from the
supplier at their own end. As 1o the phyvsical transfer of gonds from supplier’s premises o
complainant™s premises the AR submitted thot ot no stage the respondents asked for
transportation documents. The complainant was a commercial exporter and the goods
were tuken directly v the Deyport, The AR added that if the relevant docuoments were miol
supplicd  the respondents could have asked for the relevant documents and the
complainant would have supplied the same to establish that the goods were physically
transferred from the supplicr’s premises to the complanan’s premises. The shipping bills
shivwed the vehicle number and the wansfer of goods from the premises of the supplier
the Drypont. The complainant had relied upon Appellate Tribunal's decision reported as
2007 PTI Trib 439 where ot was ruled that mere lleped shsence from the business
premises or un-traceability/mon-existence of the supplier could not be made a ground 10
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reject the refund claim of the registered person bul the same was ignored by the
respondents.,

5 The DR submitted that refund was always of the money deposited in the first
instance. In the instant case there was no deposit of sales tax oand as such the guestion of
refunding the same did not arise, The supplier and the invoices issued by il were reguired
1o be verified but the supplicr was non-existent. The complamant should have provided
evidenve to establish the physical transfer of goods from the supplice’s premises to that of
the complamant.

f. The complainant”s AR offered that he was prepared to help the department in the
task of verification of supplier and the invoices issued by i He also sdded thar the
complainant was prepared 10 furmish the evidencefproof of physical trunsfer of goods
froom the supplier’s premises (o the complaihant’s premises.

1. The arguments of the two sides and records of the case have been considered and
examined. Earher the complainant had filed complamt No361-1/07 against O1-0
No. 2470 dated 30.12.06. The complaint was disposed of vide findings dated 05.05.07
with the observation that the complaint was subjudice before a court of competent
Jurisdiction and the complainant was advised o approach the Collector (Appeals) for
obtaming decision on s appeal, The Collector { Appeals) has since decided the appeal.
The complaint now filed by the complainant gives the impression as if i was a review
application. During the hearing, the AR was asked 1w indicate FTO s order against which
this application (named as Review Appheation) had been [filed. He reguested that the
application may be weated 8 a complaint of ‘maladmimstrotion’ agoainst O-1-0
No. 24706 dated 30,1206 passed by DUC and Order-In-Appeal No2138TOT7 dated
(F.10.07 passed by Collector ( Appealsh. The complainant’s AR has also given it in
writing that it was only inadvertently that instead of the words “complaint under section
10 of the FTO Ordinance, 20007 the words “review application under section 14(8) of the
FIO Ondimance”™ was written reguesting that the same may be treated as complaint
against the aloresaid impugned orders, Accordingly, the application is being treated us o
complamt of ‘maladministration” aganst the aforesaid impugned orders.

8. The complainant contends that (1) it had applied for refund of mpuet s amounting
1o RBs. 1373008/-, which was rejected by the respondents arbitrarily, (1) the complanant
had remitted sale price 1o the supplier inclusive of sales tix through banking channels, the
department had venfied the same and also accepred and declared it as valid, (i) ar the
time of making purchases the supplier was neither blacklisted nor suspended. 11 was,
therefore, not the complamant’s fault if sales tax remitted 1w the supplier was: not
deposited by it in the treasury, (iv) it was held in FTO's (ndings on complaint
Mo 134500 that the Collectorate of Sales Tax should pursue recovery of sales tax from
the suppliers on which legal responsibility lay under section 3 of the Sales Tax Act, 1990,
bemg supplicrs.

4, The respondents, on the other hand, contend that (i) refund for the month of Jume
2000 was filed in March 2006 after a period of over 4-42, which created complications for
the department regarding verification of the supplier and of input tax against imvolces



wued by the supplics. FTO's order in Complaint Na.l 45000 was nast relevant u.? i the
petint case the complainant had deliberately delayed Ning of refund 1o create a time lag
voars s0 that verification of Irl[‘l;-il wx could not be got done, (i) the Collecror
(Appeals) in his order had with reference o FTO s ﬁmii-rlr.h in l'-'“mPtmﬁl Mo 134501
iven in the case of Mis Arso Textle Mills Limited had observied (that the
recommendation contained i para (i) thereof also disqualified the appellant from taking
ailvaniage of the judgment hecause it did not provide any documentary evidence i the
department showing that the fabrics were physically transferred from the supplier’s
peeount o that of the complamant”s account,

i0 The complainant further comtends that (1) Collector (Appeals) observation that
aforcsaid judgment of the FTO was not relevant becanse the complamant had filed clam
after a period of 4-42 years rendenng the department umable to verify the supplier und the
imvidces issued by it was not enable beciause the delay took place not on the part of the
complainant but on the part of the respondents who kept on conducting complainant’s
audit s well as adjudication procecdings aguinst the complainant wiich Listed for a
period of four years, (i) il the supportive documents had not been subumitied the
respondents should have as per the proviso 1o sub-mile (2) of mle 4 of the Refund Rules
asked for supportive documents within the specified penod, which they failed o do, (i)
as regards Collector { Appeals)’ contention thit the complainant did not qualify Tor taking
aifvintage of FTO s judgment because it did not provide any discumentary evidence 1o
the department thm could show that the fabnes were physically transferred from the
supphier’s premisesfaccount o the complamant’s premisesfaccount, al no stage the sales
ta department of the Collector tAppeals) had demanded from the complainant any
receipt or bill issued by the transport company o venify the physical ransfer of goods
fromn the premises of the supplier @ the premisés of buyer and subsequently o the port of
shipment and as such the observation was unwarmanted and beyvond the spinit of appeal,
(ivi the complamam was, however, willing o provide 10 the authoritics the
evidence/documents 1o establish physical transfer of goods from the supplier’s premises
ter the complamant’s premises and 1 was also willing o help the deparmment venity the
imviroes and the input tax,

11 A perusal of the impogned O-1-0 No. 24706 dated 30,1206 reveals that while the
DLE in the impugned order passed by him has ohserved that FTO's decision in complaint
Mo 134500 had no relevancy © the complainam’s case because the complainant hod
filed refund claim after a period of 4-Y2 years, without sounding out complainant’s pont
of wiew on this issue, the Collector ( Appeals) upholding D.C*s onder has also added in the
Urder-In-Appeal passed by him thar the complainant could not claim advantage of the
decision as it did not provide evidence of physical transfer of goods from the supplier's
premises 1o the complainan’s premises in line with recommendation N contaihed in
FTO' findings in complaint No 1345001, While the D.C did not call for complainant's
explanation abéut the aforesaid delay of 44 years, the Collector i Appeals) did not
consider complainant’s contention tha delay was not on s pari but on the part of the
department, which consumed a lot of time now conducting audit, now completing
verification of complainant's compliance of section 73 of the Sales Tax Act, 1990 and
now adjudicating the cases instituted against the complainant nor did he consider



complainant’s contention that it had fled the supportive documents soon after the First
adjudication was over. As regards Collector (Appeals)’ finding that the complamant was
not entitled 1o the benefit of FTO's recommendation because it did not  provide
documentary evidence o establish transfer of goods from the supplier’s premises o that
of the complainant i terms of FTOY s recommendation (i) of complaint No. | 34501, it is
observed that the Order-In-Appeal does not disclose whether an opportumty or a chance
was ever provided to the complaunant to produce evidence to establish physical transfer
of goods from the supplier’s premises o that of the complainant.

12 lznoring complmmant’s contentions that (1) 1t had rematted the sale price inclusive
of tux 1o the supplier and had thus complied with the provisions of section 73 of the Sales
Tax Act, 1990, (i) at the time of making purchases the supplier was neither blacklisted
nor suspended and (id not providing the complainant ot the appellate stage the
opportunity or chonce 1o produce evidence Wy establish physical transfer of goods from
the supplier's premises (o the  comploipant’s  premises  constituie  acts ol
*maladmimstration’. The complainant was willing to Furnish evidence to establish the
physical transfer of goods W show that the tramsaction was genuine amnd was also willing
1o help the department venity mput x. In view of the foregoing position, the impugned
010 No 24706 and Order-In-Appeal No 2 L3STHT are nit sustainable as these have
been passed without taking into consideration the relevant fuctual and legal position, The
aforesaid impugned orders. therefore, need to be set aside for deciding the complamant’s
case afresh on its ments in accordance with the provisions of law sfter providing the
complainant Ihe opportunily of furnishing evidence/proof of physical transfer of goods
from the premises of the supplier 1o the complainant’s premises and also providing it the
opportunity (o hélp the department verify the input tax. Accordingly, it is recommended
thay the Revenue Division direct the competent authormy to:

i- Re-open the Order-In-Original No 24706 dated 30,1206 and Order-In-
Appeal No, 213ST2007 daed 091007 under the provisions of section
454 of the Sales Tix Act, 1990, ser aside the same and decide
complainant’s refund case afresh on ats merits in occordance with the
provisions of law ofter considering all the arguments of the complainan
and providing 1t the opportumity o help the department vernify the imput ax
and 1o furnish evidence/proof 1o establish phvsical transter of poods from
the supplier's premises W the complainant’s pramises

1l Compliance be reported within thirly days of the receipt of this order.

CJUSTICE (R) MUNIR A, SHETKH)
Federal Tax Ombudsman

Dated: - 200K



BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, LAHORE

COMPLAINT NO.1536/2008

s Seven Seas Industnes
kLP Road,
Sudigabad . Complainant

The Socretary,
Revense Division

Islamahbad +Respondent

Dealing Officer oM, Mohammad Akbar, Adviser

ECISION

Present Rana Mubamamd Ishag Khan, Advocate for the Complainant,
Muan Mubamimad Liteel, Collector, RTO, and Mr. Nadeem Ahmad, A.C,
Sales Tax Muoltan for the respondent

The complamant, & cotton ginner, applied for refund of sales fax of Rs 2 16997/
o 210707 for the period 2006-07. The Deputy Collector, Sales Tax {Refunds) instend
ol sanctionming the refund issued @ show Ganse nodice on 2200007 10 the complainant
alleging that refund claim was time barred as the same was not applied on softwang
(RCPS) within 60 duys of the momhly retum under rube 28010 Chapter-V of Salés Tax
Rules, 2006, Although the rules meant for cotton ginners were in force but the D.C did
not consider complainant’s verbal and written contentions and rejected the claim as time
barred vide C-1-00 No 2507 dared 010108, He commitied “maladministration’ as he hod
previously rejected the refund claim of Mis Hamid Nawae and Sons Cotton Ginners and
also did not consider the fuct that number of other cases were being processed and
refunds were being issued subject 1o fumishing undertakings by the clmmams, Mr.
Muhameud Lateef, Collector { Appeals), decided the case of Mis Hamid Nawas and
sons, Cotton Ginners, vide O-1-A No. 220008 dated 07.03.08 on the basis of parawise
comments filed by the D.C. In both cases, the allegations incorporated in the show canse
nodices were the same. [t wis held in the case of M/s Hamid Nawaz and Sens Cotton
Linners that their case was not time barmed and Collector (Appeals) directed the DUC 1w
reprocess the refund clubm of the aforesud unit in the light of Special Procedure for
Processing of Refund Claim filed by persons engiged in making rero-rated supply of
ginned cottin fir the year 2006-07, The Collector { Appeals) did mot record the anguments
M the time of hearing and did not denl with the case himself. He left everything 1w
Mulammad Al Gold, Steno/Assistant 10 Collector (Appeals), Multan who handled the
case as he wanted, which was an act of “maladministration’. In the complamant’s case
also, respondent Nos, 1 and 3 announced that complainant’s case would also be decided in
the light of O-1-A No 220008 passed in the case of M/y Hamid Nawaz and Sons, Cotton
Ginners. However, the case was decided against the complainam contrary fo the verbal

]



announcement, Respondent Nod, Mr. Sardar Muhammad, Despaicher, with the
connivance of respondent No3, tried o save O-1-A No b3R8 dated 150508 under
despatch dated 15.05.08. The O-1-A was delivered 1o the complainant in the third week of
June 2008, 1t was done to save O-1-A No.6300/0% from heing barred by time. The despatch
record could be seen to determing the scral date of despatch. The impugned O-1-A
No630/08 was liable to be set aside and cancelled as the appeal was filed on 06.02.08
and the impugned order was issued on 15.05.08/15.06.08. The ginners were not governed
by Sales Tax Rules, 2006 but were governed by Special Procedure for Ginners 2006-07
The impugned O-1-0 No, 2507 dated 01.01.08 and O-1-A No.630/08 may be set aside
and cancelled and refund of Rs.216997/- may be ordered o be issoed,
A In reply, the Collector (Appeals) has submitted that the complainant was required
=10 file appeal against the O-I-A before the Customs, Sales Tax and Federal Excise
Appellate Tribunal. The FTO had no junsdiction in cases where legal remedy of appeal
was nvailable. In this regard section H2) of the FTO Ordinance, 2000 was quiet clear.
The President of Pakistan in C.No,1270-K/03 had beld that since legal remedy of appeal
was available o the complimant against Collecior (Appeals) under the relevam
legishution the FTO had no jurisdiction to investigate the matter. The facts in case of M/s
Hamid Nawaz & Sons, Cotton Ginners, referred to by the complainant were the same but
the penods involved in that case and in the case of the complainant were different. In the
case decided vide O-1-A No 220008, the period mvolved was prior 1o June 20006 when
Refund Rules, 2006 notified under SRO.555(106 duted 05.06.06 were not in field/force,
Therefore, the provision of Rule 28(1) of Chapter-V of Sales Tax Rules, 2006 (in which
RCPS alongwith supporting documents were required 1o be submitted within 60 days of
the filing of return) were not applicable 10 refund claims pertuining the period prior 10
05.06.06, Therefore, the benefit of O-1-A No.220/08 passed in the case of M/s Hamid
Nawar & Sons Cotton Ginners was not gronted 1o the complainant, All the appeal
proceedings were conducted by Collector { Appeals) himself. Mr. Mubammad All Gold,
Stena/Assistant, was not posted in the Collectorate of Appeals’ office, During hearing
proceedings, the complamant’s counsel pointed out 2 case of similar natore of M/s Hamid
Nawaz and Sons. which was decided in favour of the aforesaid unit vide 0-1-A
No. 220408 but it was not annotneed that the complamant’s case would be decided in
favour of the compluinant, as alleged. The facts of complainant's case were considered
by Collector { Appeals) and the appeal was disposed off decided on merits as the period
involved in the other case i.c the case of M/s Hamid Nawae and Sons was different. In
the case decided yide O-1-A No 22008 the period involved was prior (o June 2006
notificd under SROS3S(IN06 dated 05,0000, Therefore, the provision of Rule 2801) of
Chapter-V of Sales Tax Rules, 2006 {in which RCPS alongwith supporting documents
were reguired (o be submited within 60 days of the filing of return) were not applicable
in the refund claim pertaining 1o the period prior to 05.06.06. Therefore, the benel of O-
A No 220008 was not granted 1o the present complamant. The O-1-A was signed on
14.05.08 but the month in the O-1-A was inadvertently writien as 15,0408 instead of
I5.05.08 by the Despatch Clerk. However, the O-1-A had been issued within 180 days ie
within the prescribed period as the appeal was filed on 06.02.08 and the O-1-A was issued
on 13.05.08, The complant may be dismissed. IT the complainant wis aggricved by
orders passed by the appellate forum, it should file appeal before the Appellate Tribunal
Lahore under section 46 of the Sales Tax Act, 159940,



e the hearing. the AR submitted that the complanant had ﬁlm? Iwﬂl
il the O-1-A Nob3MNOE before the Appellate Tabunal on 180708 after hl:lng the
mnlaint in the FTO Sceretoriat on 08,0708, The respondents rejected complaimani’s
. I_! rely on mere techaicalities Show canse notioe was issued h‘!’ Ihl: n.c nnﬂf ¢3
Pive of thee filine of refund claim and hence it wis time barmed. The respondents used 1o
..' & the .|.1‘|||-||Tlh receipis for refumd clams received iﬂljil'nllinE'. thit the same would be
arocessed under Rules § and 11 of Refund Rules, 2002, The respondents were 10 process
the case within ten days, which was pot . done Agains the aforementioned O-1-0
Ne 2507 dited 01.01.08, the complainant filed appeal before Collector {Appealst wha
rejected complainant’ s case vide CRlA No 6308 dated 150508, The DL.C nepected the
claitm as time harred for failure to file documents under Chapter V' Rule 28(2) of Refund
Rules. 2006 whércas the claim of refund was 1o be processed under Refund Rules, 2002,
In other cases of similor nature, refunds were processed and sanctioned on furmishing of
mere undertakines, In snother case of similor nature namely that of Mis Homid Nawaz &
Sans, Cotion Ginners, decided vide O-1-:A No. 220408 it was held that Rules 2002 were
ni appheiable, The Collector |_-'I|_|'|I1|_"..||'.| in that case held vide O-1-A No. 220008 that the
party’s case should bhe processed under special procedure for cotton ginners bt
complainant’s cose was rejecied as time barred despite the fact that both show cause
nidhees contaimed the same allegations, Show cuuse totice ssued 1o the complainant did
pot confront it with the period of refund (complanant’ s refund), Mr., Muhammad All,
Steno/ Asststant wrote the Order-In-Appeal. The AR submiitted thal he woild not press
the arpument that Collector { Appeals) order was time barred as the Collector (Appeals)
b the power 1o extend the time limin

4 Mr. Nadeem Ahmad, AC, submitted that the case was decided vide O-1-0
No 2507 dated 010108 after issuance of show cagse notice © the complainant. He
added that the complanont did not atiend the three hearmgs held in the case. In
comments filed by e complainam before the adjudication officer, it was admitted that i
wodld ot file the refund claim in tme and thin it wias menely o procedural mistake, which
should be condoned. The case was decided on iis merits in the hght of provisions of law
If one booked m the date of the O-1-03 e, 01,0008 the present complaint was time barred
s it was subminted before the FTO after six months of the passing of the 10, which
was passed on 01.001.08, as aforesaid, whereas, the complaint was filed on D8.07.08. There
wils no “maladminestration” as alleged against the adjudication authority, Both cises wire
rejected under Sules Tox Refund Rules; 20006, No refund was being allowed in time
barred cases on undertakings, as olleged

3 Mian Muhammad Lateef, the then Collecior (Appeal) submitted that O-1-A was
not time barred as it was passed within the prescribed period. He mdded that in the case
decided in favor of Hamid Nawae & Sons, Cotten Ginners, the period of refund claim
wis (V05 1o 02/06 whereas the period involved in the complainant’s case wis October
2006 10 March 2007 Sine the new rules had come into force on 050606 the same wers
applicable  in  complainant’s  case. The ollegation that Mr. Muhammad Al
Steno/Assistunt wrote Orders-In-Appeal was baseless as the Steno/Assistant was not even
posted in the Collectorate of Appeals ar the time the O-1-A was passed. He added that the
complainant’s case was decided on s merits in accordance with the provisions of law
after giving the opportunity of being heard.



L Mr. Nadeem Ahmad, the other DR, submitted that had the complainant’s case
been nol found time barred. it oo would have attracied Special Procedure for Processing
of Refund Claims filed by persons engaged in making zero rated supply of ginned conon
for 2006-07, read with Sales Tax Refund Rules, 2006 He added that the receipt for
claims receivid by the department produced by the complamnant was on an old format
inot wpdated). The complainant’s casc was (o be processed under the provisions of
Refund Rules, 2006 read with special procedure for Cotion Ginners Rules.

1 The arguments of the parties and the record of the case have been considered and
examined. The mam contentions of the complainant are that (1) the D.C, Sales Tax
(Refunds), Multan and Collector (Appeals), Mulan rejected complainant's refund clm
for failure 1o submit prescribed supportive dociments within 60 days of the filing of
return in terms of role 28(6) of Chapter ¥ of Sales Tax Rules, 2006 (in which RCPS
alongwith supportive documents wis required 1o be submitted within 60 days of the filing
of retum) without considering the fauct that the complamant’s case was required w be
processed under Special Procedure for Processing of Refund Claims filed by persons
engaged in making zero mated supply of ginned cotton for 2006-07 rules, (i) in an
identical case of M/s Hamid Nawaz & Sons, Cotton Ginners, despite the fact that the
allegation in the show cause notice 1ssued to it were the same as in the case of the
complainant. the Collector (Appeals) disposed of the case of Hamid Mawaz & Sons,
Cotton Ginners, with the direction to the respondent Collectorate o re-process the refund
claim in the light of Special Procedure for Processing of Refund Claims filed by persons
engaged in making zero ruted supply of minned cotton for 2006-07 rules whereas
complainant’s case was rejected as time barred, (i) the Collector (Appeals) did not apply
his mind in deciding the case. He left it 1o one Muhammad Al Gold, StenofAssistant o
Collector { Appeals), Multan who processed complainant’s appeal and wrate the O-1- A,
{iv} both respondent Mos 1 and 3 had declared during hearing that the complainant’s case
would be decided in the light of O-1-A No 220008 passed in the case of Homid Nawaz &
Sons, Cotton Ginners, but the complainant was surprised 10 receive impugned 0-1-A
Noob 3008 doted 150508 deciding the case against it contrary 10 verhal announcement,
which amounted o ‘maladiministration’, (v) respondent Nood, Mr. Sardar Ahmad,
Despatcher Collector (Appeals), in connivance with respondent No.3, tried 1o save O-1-A
No 6308 dated 1 5.05.08 by pre-dating it as 15.04.08 from being time barred, The O-1-A
was, in foct, despatched o the complmnant on 15.06.08 ond hence it was ume barred
because the appeal in the case had been filed on (60208, (vi) the impugned O-1-0
No25/07 and O-1-A No.63WOR muiy be set aside/cancelled/umended.

8. The respondents, on the other hand, contend that (1) the complainant was reguired
to file appeal against Collector (Appeials) O-I-A No630W0E doted 150508 before
Customs, Sales Tax and Federal Excise Appellate Tribunal. The FTO had no junisdiction
in cases where legal remedies of appeal were available in ferms of section 9(2) of the
FT( Ordinance, 2000, The President of Pakistan in complaint No, 1270-K403 had held
that since legal remedy of appeal was avaloble 1o the complainam against Collector
CAppeals) under the relevant legislation, the FTO had no junisdiction o investigate the
matter rarsed i the complaint, (i) the case of Mis Hamid Nawar & Sons. Coton
Giinners, was distinguishable from the complainant’s case becawse the period involved in
the former case was different from the period of refund involved in the complainant's
case, In the case decided by O-1-A No 220008 (M/s Hamid Nawaz and Sons) the period



Ay o | was e 1o June 2006 when Rcﬂlﬂ.d Rlﬂl:': :lm 1ssuch imti‘.r Skﬂjﬁﬁ'l I]ﬂh
11| (5,06 06 was not in field/force. Therefore, the provisions of rule 28(1) of Chapier
v oof Sules Tax Rules, 2006 (in which RCPS alongwith supportive documents were
ceemired iy b submitted within 60 days of the filing of refund) were not applicuble 1o
refund clarms pertamed to the period prior to 05.06.06. As such the benefit of decision

tmned i (1A Ne 220008 could mot be granted 1o the complainant, (i1 b the Collector
LA | himsell conducted all proceedings. Muhammad Al StenodAssistant, was not
even posted i the Collectorate of Appesls at the time of passing the onler and as such the
guestion of his processing the case and writing Order-In-Appeal did not anse, (iv) ﬂh‘-
facts of the complunant’s case and. the relevant legal position were considered while
deciding the appeal on merits, (vi) the O-F-A was signed on 13,0508 bt the month in the
(ol A was inadvertently written as April instead of May by the despatch clerk. However,
e O 1-A was issued within 180 days i.e. within the stipulated period.

i, The complaint m this cose was {iled on ORU7.08 pricr 1o filing of appeal before
the Appellate Tribunal on 1807 08, Thus the complainant's case wis nol subjudice
before the Tritunal on the daste the complaint was {ted in this Secretanat. Respondents’
contention that the FTO did not have jurisdichon in the case because i 15 a chse in respect
ol which remedy of appeal was pvailable is misconceived because the FTO is comipeient
to take cognizance of matters in respect of which ‘maladministration’ has been alleged.
Hiowever, the posiiborn in this Case emerges as undher: -

The complainant had filed refund chum for an amount of Rs 216977/ for the period
MNs-07, T clalm was r|_-_||_'._|_|:|_1 both by the 1.0 vide O-1-0 No. 2507 dated 00,0008 and
by Collector (Appeals) vide O-1-A Not30/08 dated 1505.08, *Maladministration’ has
heen wlleged on the ground thut the complainant’s appeal was processed and O-1-A was
written by Muhammad Ali, Steno/Assistant and not by the Collector (Appeals) himself,
The complanant’s AR hos not been able 1o produce any evidence 1o establish this
allegation. The then Collector (Appeals) who was present ot the hearing categonically
auted that Mubammad Al Steno/Assistunt wias not even posted in the Collectorate of
Appeals at the time the impugned O-1-4 was passed. The AR could not rebut this
statement properly. In the absence of any evidence, the aforesaid allegation is nol
established nor has there been any “maladministration” on that account. The Collector
{ Appeals) also denied having apnounced dunng hearing of appeal thist complaimani's case
would be decided along the lines of case of M/s Hamid Nawaz and Sons. The
complainant’s AR could not produce any evidence o establish that such an
annemcement was ever made. The complainant has also alleged in the complaint that
Collector (Appeals)” order was time barred because it was passéd by hm beyond the
period prescribed for passing such onder in section 458 of the Sales Tax Act, 1990
During the hearing, however, the complainant’s AR submitted that he would not press
this point reslizing that the Collector (Appeals) had the authonty 1o extend the time Tarmui
under the aforesaid section, The complainomt’'s AR quoted rule § of Sales Tax Refund
Rules, 2002 under which the respondents were to decide the refund coases within 10 days.
whereas, accarding o him, the show cause notice issved after expiry of 93 days of the
filing of refund claim was time barred, Asked to guote the rule under which show couse
notice involving ohjections and contraventions was required to be issued by the D.C
within ten days, the complainant’s AR could not cite any such rule and as such it 15 not
prssible 1o consider his contention on thit sccount. As regards AR's allggagion that the



respondents were in similar cases allowing refunds on fumishing of puaraniees. the
respondents explained that no refund was being given on undertakings in time barred
cases. The complainant has alleged that whereas in the case of M Hamid Nawae and
Sons, Coton Ginners, the Collector (Appeals) had accepted that the case was not time
bared and ordered vide O-1-A No.220/08 that the aforesaid unit’s case may be processed
under the special procedure for cotton ginners rules, he did not give the same verdict in
the case of the complainunt despite the fact that the cases were identical in mature, In this
regard the legal and factual position has been explained by the Collector in the impugned
O-L-A, the relevant portion of which is reproduced below:

“eoeee The conitentton of the appellant te a cose of similar nateee had been
decided i fuvour af the party vide Order-in-Appeal No 22002008 by thix jorum,
has been considered. It is observed thar in the instam case the appellant were
reguired to submir the refind cloim on the preserbed software (RCPS) alomng with
supparting  documents whereay in the caxe referved Dy the appellant,  ihe
respondent-Collectorate adwitted thar thev neither asked for sebmission of ROPS
Although the facts of that case which had already been decided in fovowr of the
party angd i e insvant case are same vel the period smvofved i thar cose and i
the instant case s different. In case decided vide Order-In-Appeal Mo, 22002008,
the period fmvelved was prioe to June, 2006 when the Refund Rules, 2008 notified
ureler SR No 355012006 dered O5.06. 2006 were mol in fleldfenforced.
Therefore, the provisions of Bule 28(1) of Chapter V of Salex Tax Rules, 2006 {in
which the RCPS atong with supporting documents were reguired o be subsmiited
within yixty davs of the filing of return} were et applicable on the refimd claims
pertaining o period prior 1o 03,06 2006, Therefore, the benefit of Order-in-
Appedl No 22002008 comnor be granted to the appellant ™,

10, In view of the foregoing position, it 15 observed that no ‘maladmimstration” has
pecurmed. The D.C (Refunds) passed O-1-00 Mo 2507 dated 01.01,08 on the merits of the
case. ‘Aganst the wforesaid O-1-0. the complamant had filed appesl before Collector
iAppeals), The Collector (Appealsy has given clear-cut findings on the main 1ssue
invilved on the menits of the case and has passed an appealable order. It is also observed
that the complainant has also filed an appeal before Customs. Excise and Sales Tax
Appellate Trbunal. raising therein the substantially same issues as are being agitated
here. Since the D.C (Adjudication) and Collector { Appeals) have passed orders on the
merits of the case i accordance with the provisions of law, the complainant should
pursue its appeal filed before the Appellate Tribunal 1o seck remedy of its gnevances
The case involves questions of fact and Liw. The appellate authority, being compelent Lo
deal with points of fact and law, can examine the case in the light of facis of the case and
the relevant provisions of law and pass o qudgment on the merits of the case after
comsidening the pleas of the complamant

L. The complaint is disposed of with observanions made above,

(JUSTICE {R) MUNIR A, SHEIKH)
Federal Tux Ombudsman



BEFORE THE FEDERAL TAX OMBUDSMAN
ISLAMABAD

COMPLAINT NO.1562/2008

M s Horeon Textile, -

Faisalabnd S omplmnant
Versus

lhe Secretary

Revenue Division,

[slammbad . Respondent

Dealine Officer Mr. Shammi Ahmad, Adviser

FINDINGS/DECISTON

Present Mian Muangoor Ahmad, Advocate, & AR [or the Complainant
Mr. Saleem Akhtar, AC Sales Tax & DGR, for the Respondent

According to the complomt under consideration, the Complamnant, an ACOF. “is
o munifacturer exporter of fabrics” omd is o Registered Person under the Sales Tax Act.
M) (the Act), The address given was 36%-A, Gulistan Colony, Millar Chowk,
Sheikhupura Road, Farsalabad. The contents of the complamt are summansed os follows:

i Ihe Complomnant leased 20 Nos, power looms of 1087 ond 48 Nos,
power looms of 15" installed ot Sajpued Indusirial Estate, Chak No. 117-
I Dhonola, Barmala Rod, Faisalabad from one Mr. Muhammad Akam
sl Jumal Dine and five others (the lessors) on 131203 vide leoase
agreement of the same date

He started manufacturing and fled the Sales Tax Returns regularly. After
a while he shifted his office from P-157, Younis Plaga, Mehr Sadig
Marker, Railway Road, Fosalabad (o the weaving umit situated at the
address given moa abwwve

¢ Phereafter the lease agreement was terminated on 3062007 and the new
lessee was Mfs Jamal Fabrics. According to the complaint, this was

notified o WAPDA and the electicity bills showed the GST Registration
Mo, of the new lessee

Adter the cancellation of lease, the Complainant shified his office from the

leased premises ns noted ghove o 369-A, Gulistan Colony, Millat Roud
ofl Sheikhupura Roud, Faisolabad and mformed the Collector of the



change of address vide his letter dated 2600172008, However, no proofl wis
attached for the service of the leter.

. A lener was also written o C.B.R. for change of the address, This letter
wis dated 14/052008. Necessary evidence was produced for filing this
letter. A letter of C.BR. dated 050672008 addressed o Complaimant in
which the change of the address was notified was also provided,

4 In the meantime, the Complaimant came o know that the sales tax siaff
visited the old premises on the address given in sub-para (a) above and did
not find the Complainant’s manutacturing facility there, This happened
hecause, according 1o the complaing, the Complainant had already left the
premises ax on 30062007, According o the complaint, the Complainan)
came 0 know that o Show Cause Nolice (5.C.N) had been issued for
which the date of hearing was fixed for 0201 172007, As his advocate wis
not available in Faisalabad on that date, a request for adjowrmment was
made vide application dated O 12007, According o the complaint,
mothimg had been heard afterwards from the Respondent. Neither he was
mtimated about the next date of heanng nor any  information  was
prowviched,

4 After lapse of sometime, the Complainam was informed that he wias black
listed. The copy of the order was not provided despite o reguest made
through o letter dared 0204720008,

h It was claimed that the above-mentioned sequence of events proved thal
the Respondent committed maladministration on following counts

i Audit was never undertaken

in. Order black-hsting the Complmnant was passed  ex-pane without
conducting any enquiry as provided in the Act or providing the
aopportunity 1o the Complanant of beimg heard, thus violating (he
hasic legal principle of auadf alreram pavtem

1, Oirder was never commumented (o the Complunant.
i It was prayed that the order black-listing the Complainant be set aside
hecause it was poassed without  providing any  opportunity oo the

Complanant.

2 The Assti. Collector, Sales Tax, RT.0., Faisalabad, in his written reply stated as
follows:



Ihoagh the Complainant got himsell registered dis o manufacturer, exporter
el wholesaler, he did not possess siny manufactoring facility of his own

which mude the entire enferprise suspedt.

b, The Complanant did not follow the proceditre prescribed for change ol
adidress. The only tme it was adopted by the Complainant was when he wrote
i the CBR on the prescribed form dated 14AKS2008, According to the claim
of the Complainant the premises was lefl on 30062007 In other words, he
podified the CBR after 11 months of feaving the premises. The fact of the
matter 15 that it was done after it came to the knowledge of the Complainant
that hie had been black-listed alreddy, The order of black-listing was passed on
2002008

e Ihe ['nrnpl,_“n:ml_ hpmaell admitted that he was informed that the sales fax
staff visited his premises. Therefore, he was aware of the actiivities on the
premises. He was also aware of the notice daged. 2271207 Tor which
adjournment wis sought vide letter dated 0070 L2007, 1t was emphasized that
the application on which the request for adjournment was submitte) bore the
adidress on which the department had sent all communications. (The same
adidress as noted in paras 1{a) above), It clearly showed that ss on 001 12007
ihe address of the Complainant was the one noted above and his claim that he
left the premises on SO0G207 was o missintement. The  department
imtimated the Complainant regarding the hearing vide letters dated 2 LARKOT,
051007 and of final heanng on G2012008 through Courter Service as per
prescribed procedure w/s 21 of the Act. However, the Complaimant did mot
bother 1o appear before the Adjudicating Officer, The department was left
with no option but 1o pass the order black-histing the Complainant and it was
duly despatched through Couner Service. The receipt of the samie wits dlso
enclosed. The cloim of the Complamant that he never received the copy of the
omnder was contested. It was (urther stated that the department was prepared 1o
isstie its fresh copy (o the Complainant if he applied for

d. Regarding the absence of andit, it was submitted that the Complamant was
asked 1o fumish the complele records through the SIC.N, which was never
prowided

e The Complaman allegedly supplied goods worth Rs.113 million and
deposited tax of Rs.) lakh only. The ratio came 1o O098% which clearly
indicated that the business was not above board. His activities facilitated the
exporters o clam illegal refund.

L 1 was stated that the correct facts were not furnished by the Complainant and
the contents of the complaint were haseless and viid.



£, It was prayed that the complaing be rejected.

3 Both AR and D.R attended and the case was discussed with them at length, The
main thrust of the A R's arguments was that neither the S.C.N, nor other notices which
were dllegedly issued by the Respondent were received for the simple regson that the
Complamant had changed his address. Explaining this point, the various changes of
oddresses alongwith their dates were given as follows

a, Youms Plazs, Second Floor, Mehr Sadig Maket, Ruilway  Road,
Faisalabad from 26/03/2003 10 13/12/2003

b. Horizon Textile, Sajjad Industrial Estate, Chak No. 117-JB, Dhanola
Faisalabad from 13/1 272003 o 3040652007

[ 369-A, Gulistan Colony, Millat Road O Sheikhupura Road, Faisalabad
frovm (1707 1o daie.

The AR, stated that, according to the claim of the Complainant, they were serving
notices on the address given in (b) above. After the dute given above, they had already
left the premises. They ought to have served the notices on the new address given in (c)
shove. Ak this was not done, the Complanant never recerved the notices and could not he
held responsible for non-compliance. The change in the addresses were duly notified to
Collector, Sales Tax, F.B.R. and the WAPDA.

il It was slso emphasized that the Complainant was a genuine manufacturer and the
allegations leveled against him were baseless. The business was closed after 30062007
becatse there were losses and presently the Complainant was working us a broker,

4. The DLR. argued that the manufacturing facility of the Complainant never existed,
He just undertook sham transactions to get the benefit of sales tax adjustments and
refunds. In support of his argument, he discussed the contents of the alleged Lease
Agreement dated 3M1 272003 for leasing the power looms, In para 6 it stated that 20
power looms of 108" and 48 power looms of 1057 were leased out. After few lines, the
same agreement stated that 68 power Tooms of 105" were leased oul. The contradiction
was 00 obvions o need any comment. Pointing out another anomaly he stated that the
Tax Profile of the Complainani stated that he stanted working from 1405/2003 whereas
the said lease was entered on 13/12/2003. How was he manufscturing the goods prior o
the leasing of the said power looms, a period which spread out 1o 7 months, be enguired

4.1 Another argument the DUR. gave was that the sales of the Complainant, excluding
exports, were declired at Rs. 112,662,967/ The sales tax paid amounted to Rs. 112,432/
which represented only 0.099% of the tumover. He also pointed out that after the product
allegedly manufactured by the Complainant was zero-rated, his sales suddenly dropped



down. For the period July 2003 to June 2004, they were declared ot Rs.64.895,.398. Afier
the rero-ratng of the product. the sales wenl divwn to Be 7 239902 for the period July
UV 1o June ;I 6. He als hhl'lll.’hl. an record the foet that *-‘lﬂc'-""'l'“? L‘“ﬁil.ll'l"l.p"m of the
o ut Sufind Industrial Esiate, Chak No. 117, JB Dhanoli, Faisalabad where the
snnulacturine activities were allegedly being carried ont remained almost the same
drastic Fulls in sales: All these facts, he argued, pointed towards the fact that

the Complainant was never a manufacturer

lespite such

47 Challenging the claim of the Complanant that the changes of address were
aotified o WAPDA, it was stated thar no bill shows such a change. On two bills there
wak over weiting and on the 37 the Soles Tox Registration No. af the Complitnant wis
hand wrinen. He emphasized that it wos forged

{3 With regard to the service of notice, he argued that they were all properly served.
The 50N, duted 21082007 wus served on the address given in para 1(a) above, This
was the last known adidress. The compliance date wis fixed at 03102007, which the
i ||rn|,-.|u1||_j|'|: chisge to Tgnane However, inm his letter dated G141 ”:{Hn 'il-'Ti-tll.“I'I- A hlh
leiterbead giving the same addiess as pointed out, I JﬂLI‘IIJ\'\'lﬂI.I:_’L'I.! the IL‘L'E'II[“ of the
SON. under reference and sought adjoamment of heaning because his Advocate was oul
of statiom. The adfoumment was granted and nomber of letiers were sent o him on the
given address. If he chose not o respond it was not the faalt of the sales tax department.
From the letter quoted above (01/11/2007) it was clear this it was the correct address. His
claim that he wrote a letter on 15022006 w the A.C. Registraiion Fasalabad wath the
pequest 1o change his address from Sajad Industnial Estale o Younis Plaza was
challenged. He stated that it was never despatched much less received by the sales tax
department. On inguiry, the AR, could not produce any evidence of s despatch, The
only bme the Complainant, requested for the change of address was vide form 5TR-2 on
14052008 which was duly granted by the FRBR vide their letier dated OSAM/2008,
However. by this time, the order of black-listing had alrcady been passed. The DR.'s
argurment was that the change of sddress on which the entire edifice of non-service of the
5.C.N. and the other notices was built by the Complainant fell 1o the ground

3 The arguments of both the parties were duly considered. The DR brought on
record cogent facts which indicated towards the fabricated transactions of the
Complainant. However, it not considered necessary 1o give any decision on this aspect of
the case because the dnly point belore this office is whether the principle of auwdi alteran
paartem was violated or not in ssuing the S.C.N. and various other notices, It ix
abundantly clear from the fact stuted above that the Respondent took more than doe care
i issuing the 5.C.N. and notice which followed later, The letter of the Complainant dated
DHTE2007 referred v above, clearly showed the receipt of the 5.C.N. which belies the
claim that the 5.CN. was never received. Morcover, the address on the letter of the
Complainant was given as Sagjad Industrial Estate and the Respondents were justified in



sending notices on this address. 1t is clear that request of the Complainant made o F.B.R,
for change of the address was an afterthought, By then the black-listing order had already
been passed. Therefore, no maladmimstration on the part of the Respondent 15 discernible
and the complaint s rejected.

. However, before parting with this order it is considered of vital imporance 1o
comment on the Respondent’s claim that the Complainant never existed. This being the
case, il s important o imvestigate how registration was granted 1o the Complainant in the
first place. The centificate of registration dated 21022004 clearly stated that the
Complainam was a manufacturer and exporter. It was signed by no less an officer than
the Assistant Collector, Sales Tax, Registration and Information Division. Regretfully 1
is mivted that this is pot a selitary case, This office has come across a large number of
cases in which the Respondemt had claimed that the business sctivities of the
Complainant never existed and registration was obtained to carry out the illegal activities
From this statement it follows that there are serious Mlaws in the process of grant of
registration. Rules provide an elaborate procedure which is (0 be camied out before
registration is granted, Clearly in such cases the prescribed procedure is not adopted lor
reasons - which  better be left wnsaid. On this aspect of the case, following
recommendations are 1ssucd:

L Investigation should be made o determine the circumstances under which
certificate of registration in case of Mfs. Horizon Textile, Fasalabad wis
issued on 21022004,

1i. The process of registration requires streamlining and Dine-tuning. The F.B.R.
i5 the right forum to devise the necessary methods i this regard. It should be
ensured that no bogus registration certificates are issued in future. If ot all
they are issued, action should be taken aganst the officials responsible for
issuing bogus registration. The procedure adopted for streamlining and fine-
turning the method be reponed 1o this office.

1k The compliance of the shove-mentioned recommendations should reach this
office within 90 days of their receipt by the Chairman, F.B.R.

(JUSTICE (R) MUNIR A. SHEIKH)
Federal Tax Ombudsman

Datesd: - 2008



L PORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, LAHORE

COMPLAINT NO.1723/2008

sr. Hafees-ur-Rehmaon,

Prop: Shaligue Traders,

195N, Gulberg-1l,

_ahore o Complamant

Versus

Thie Sevretary.,
Revenue Davision,
Islamabad - Respondent

Diealing Officer Mr. Mubammad Akhar, Adviser
FINDINGS/DECISION

Present Me. Muhammad Bashir Malik, Advocate for the complainant.
Ma, Tahra Javed, AC, 5T, Lahore for the respandent.

Ihe complumant woas: engaged n the business of sale and purchase of
BOPPPlastic Film. Being registered with Sales Tax Department, he provided o the
department full particulars of sales and purchoses o is nml:ﬁﬂ}- sales tax retorns and
surnmaries. The respondents issued o show couse notice daled 12023005 w0 the
complainant. On the basis of report submiiied by the stafl of Sales Tax and Central
Excise Audit-1, Labore, the name of the complainant wis included in the list of suspecied
umits, He filed an appeal before Collector Sales Tax ( Adjudication), who vide Order-In-
Chriginkl No SIVZO03 vacated the show cause notice and cleared complamant’s nume. The
Sales Tax Department did mot delete the name of the complainam from the Hst of
suspecied units despite the fact that the Addinonal Collector (Adjudication)’s onder was
received by the department. A request for issuance of KOC vide lemer dated 08.07 .08 was
filed before Collector Sales Tox, Lahore. Instend of issung NOC, AC Sales Tax
(Blacklistmg Cell) issued etter dated 13,0808 calling for various documents. The
complunant submmitted o detailed reply 1w the aforesaid letier but the AJC, Sales Tax.
instead of considering the contents of complainant's letier, issued another letier dated
2MOR.08 for inquiryiaudit of reconds under section 2102) read with Sales Tax Rules
regarding blacklisting and suspension of sales s registration of the complaimant under
Sales Tox Act, 1990, The complainant intimated that he had discontinbed sales and



purchases of BOPP/Plastic Films in the year 2005 and necessary intimation regarding
closure of busingss was given © both the Income and Sales Tax Departments. The
complainant had applied for de-registration of sales tax registration on 141205,
Complainant’s records were audited by the Lahore Audit office. Photocopies of sale amd
purchase registers were duly stamped and signed by the audit office Lahore, Issuance of
show camse notice for proper audit!inguiry in the case was against law and facts, The
DREA had conducted complete audit of the complamant. Neither the complainant was
de-registered, nor was b issued the necessary NOC. The complamant was neither
confronted with dany notice nor was any written order passedfissued as per Rule 120 The
AT Sales Tax had neither followed the legal procedure nor adopted proper course fu
non-issuance of NOC. No inguiry was made by the Sales Tax Department. which was
mandatory as per the provisions of sub-rule 3 of rle 12, No intimation regarding
siispension of complainant’s registration was ever communicated by CRO and Sales Tax
[Datn  Base, MNop-isspapce of NOC mw the complamant's case  amounied 1o
“maladministration”. Necessary dircetions may be given for issuance of MO Any other
relief deemed fit may be granted.

2 In reply. the Collector, RTO, Sales Tax & Federal Excise Wing, Sales Tax House,

Lahore hoas submined that request dated 080708 for jssuance of NOC was received in
the office of Collectar. The AC (Blacklisting Cell) sssued letter dated 13.08.08 1o the
complainant for audivinguiry under mle 34 of clause “N™ of General Ornder No.O3A04,
rend with Section 21(2) of the Sales Tax Act, 19490, followimg the procedure for remioval
from blacklisting or suspension, The complainant applied for de-registration on 14,1205,
He was issued 8 potice for providing records vide letter dated 28,1205, followed by a
reminder 21.12.06, but the complainant had tailed 1w provide the requisite reconds, De-
regestration could oot be finabized due 0 pop-provision of records by the complainant
Audit officers of DERA (Dircctor General Revenue  Receipt Awdit) were nog
departmental auditors and the audit conducted by them was notapproved by any olficer
of the depantment. Furthermore, they were nod authorized 10 conduct any auditinguiry
regarding de-registestion of a registered person. The awdin team visited the declared olTice
address of the complainant on 310703 and found that the complaimant did not exist a
the declared address. Furthermiore, an scrutiny of retams profile, it was observed thal the
complainant was imvolved n ssuance of fake and flying invoices, The name of the
complainant was included in the Bist of blacklisted persons under section 21(2) of the
Sales Tax Act., 1990, For iguiry, twi notices dated 051103 and 091203 were issued
but were received undelivercd as mentioned m the O-1-0 No SOP2005 dared 11 .06.2005
alse, The complainant had still not provided reconds for undenaking proper suditimguiry,
The CRCY wias intimated about it. The name of the complainant was included in the st of



eravms on website, The department had not refused issuance of NOC. The
¢ ahould provide records for proper auditfinguiry. The complainant may be
e to follow the procedure as laid down in the Sales Tax Act, 1990, The complain

During the hearing, the AR submitted that the respondents had issued the
complainant ..| show cause notice dated 12022005 alleging issuance of fake invoices,
non-existence of complainant’s wnit and making supplies of Rs35.00 Mallion as againsi
imitial capital of R 350000600, The show couse nolice was vacoled vide: O-1-0)
Mo SIV2005 dated 110062005 and the charges against the complamant were dopped. The
complainant closed s business in June 2005, The respondents had also included
complanant”s name in the list of suspected units, The respondents should have excluded
his name from the hst of suspected umits following vacation of show cause notice referred
i above. The AR added that the complainant’s name was included in the list of suspected
umits withowt issuing any show cause notice o it He added thar at the relevant time no
legal provision existed for blacklisting because such provisions were introduced in the
Sales Tax Act. 1990 only in the year 2004, STGO NolO3AM was also issued in the vear
200K, He further submitied that e had applied for de-registration in the year 2005 bui no
action was taken for de-registration despite the facts that (i) de-registration had 1o be
compleled within three months subyect 1o fulfillment of vanous conditions, (ii) the mait
of the complainant had already been completed by the DRRA in the vear 20M15. He
pointed out that the complainant applied for de-blacklisting on 08.07.08, The respondents
isked for records for conducting serutiny and audit, The o maplainant had submitted reply
to respondents” letter dated 210808 pointing out that the complainant had already been
audited pnd there was no need for further audit or submission of records but the
complainant’s reply was ignored. He reiterated that the respondents may be directed 0
1ssue the NOC and also decide complainant’s request for de-registration,

4. The DR submitted that the complainant's name was first included in the list of
suspected units an 18.09.2001, On a visit, the complainant’s unit was found non-existent
at the given address. She sdded that the complainant had apphed for de-registration on
14.12.05 and he was asked by the department on 28.12.2005 vide letier No.JV-ST/De-
Reg/0272005/12/5420/638 10 furnish certain records and documents 1o enable  the
department 1o conduct audit before taking decision on de-registration but the complamant
did not submit the documents. The DR also pointed out that the show cause notice dated
12022005 invalved cnly the perdod  from July 2NN} 1o Seprember 2000 but the
complainant was required 1o privduce records as prescribed under section 21{2) of the
Sales Tax Act, 1990 resd with STGO NoO3M for thé entire period. She further

T e



submitied that before the vear 2004 the Collectorate used w issue o list of suspect units
As regards the isspe of NOC e deletion of complainant’s name from the list of
suspected units the complainant was addressed vide letters dated 13,0808 and 25.08.08
o supply relevant records but the record had not so been supplied. She added that the
audit conducted by the DRRA was restncted to the period 2004-05 whereas the audit had
o be conducted for the years 2002, 2003, 2004 & 2005. She stuted that as soon as the
complainant supplied records, which were called from him the audit and sceutiny of the
records would be undertaken and completed and  decision both in respect of
complainant’s requests for de-registration and de-blacklisting would be mken,

As a result of the ensuing discussion it was szreed between the AR and the DR
that (i) they would hold o meeting in which the department would identify the relevant
records required to be submitted by the complainant to the respondents in connection
with scrutiny and audit of records before taking decision on complainant’s requests Tor
de-registration and de-blacklisting, (i) the complainant would submit the relevan records
aned upon submission of such records the respondents would undertake the necessary
scrutiny and audit and decide complainant’s requoests for de-registration and de-
blacklisting in the light of the audit reports and the provisions of law, If, however, the
respondents were of the view that complamant’s requests for de-registration and de-
blacklisting were liable to rejection, they would issee show ciause notice to the
complainant, disclosing the grounds on which the requests were considered liable 1o
rejection, enabling the complainant o defend his cases before the competent authority, In
any case. the competent authority shall decide complainant™s requests Tor de-registration
and de-blacklisting on their merts in accordance with the provisions of law within a
peried of 1-Y2 month of submission of records

6. The arguments of the parties and the record of the case have been considered and
cxamined. The complainant applied for de-registration on 14 12.2005. The respondents
asked the complainant vide letter dated 28.12.05, followed by a reminder dated 21.12.06,
1o submil various records as identified in the aforesaid letter dated 28.12.05. According 1o
the respondents, the complainant did not submit any records and hence they were unable
1o conduct audit and decide the complainant’s requests for de-registration in the hght of
findings of audit. Similarly, the respondents comend that in regard 1o complainant’s
request for de-blacklisting him he was asked to submit the relevant records vide letter
dated O8.07.08 but the complainant failed o submit the relevant documents and records
asked for. The complainant’s AR, on the other hand, contends that the complaimant”s
audit had already been conducted by the DRRA and that even the allegations framed
against him vide show cause notice dated 12.02.05 were vacated by the Additional



Ciallecion vide his O=1-0 N, SOWS5 and that as such the complainant qualified both for de-
Fieiatration and de-blacklisting. Whatever be the relative position of the tweo sides, the
emalns thot complainant’s requests both {or de-registration and de-blacklisting
dn un-decided 1o this day, However, the two sides agreed wo the follow the course of
ton as outlined in parggraph 3 supra. Accordingly, the two sides should follow the

s course of action. which is et out below;

i Ihe respondents and  the complainant will hold o meeting in which the
resperndents would identily to the complainant the relevam records required 1o be
submitted by him for scrutiny amd audit by the respondents.

i Ihe complmmant, for s part, would submit the relevant records. Upon
submussion of such records, the respondents should conduct scrutinyfandit and
decide comploimant’s reguests for de-registration and Llu-hlﬂ.('kFist:tlg in the light
of the oudit reports ond the relevant provisions: of faw. 1f, however, the
respindents  after completion of scruting and  audit are of the view  that
complanant’s  requests  for de-registration. and  de-blacklisting were hable to
rejection, they would ssue a show cawse notice to the complamant, disclosing the
erounds on which the requests were considerad lable 1o rejection, enabling the
complunant to defend s case before the competent authority. In any case, the
competent authority shall decide complamant’s requests for de-registration and
de-blacklisting on ther ments in accordance with the provisions of law after
prowiding the complainant the opportunity of both written and oral defense within
a period of 1-Y month of the submission of records, as agreed between the twi

sides

1] In the event of any adverse decision sgainst the complainant, he will have the

right fo seck remedy of his grievances from a foram of competent jurizdiction.

" Comphance be reported within 45 days as indicated in (i) above.

LIUSTICE (R} MUNIR A. SHEIKH)
Federal Tax Ombudsman

Dhated: =208



BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, KARACHI

COMPLAINT NO.1409/2007

M/« Elahi’s (Private) Limited

06, Land Mark Plaza,

Moahmad Bin Qasim Road,

Karachi. L Complamant
Versus

The Secretary,

Revenue Division,

Islamabad. ... Respondent

Dealing Officer: oM ML Mubeen Ahsan, Advisor

FINDINGS/DECISION

Present: Mr. Sagib Elahi, Complainant

Mr. Manzoor Hussain. Assistant Collector of Sales Tax
Mr. Aalay Jaffer. Deputy Superintendent of Sales Tax

The Complainants have filed this complaim alleging maladministration against
the Sales Tax Department on account of inordinate delay in issuance of De-registration
certificate for their company. It has been stated in the complaint that the application for
de-registration was sent on 24-05-2005 and the Comploinants” Consultant sent several
reminders. requests and follow-ups for over two years for De-registration. Audit for the
purpose of de-registration was carmied oul i September 2005, aodit observation was
issued on 16-05-2006 1.¢. more than seven months after the conduct of audit, and reply o
the audit observalion was submitted on 25-05-2006

o It wars stated that after one vear, a show cause notice dated 24-05-2007 was issued

regarding some discrepancies during the period 2004-03 and adjudication order dated 21-
062007 was passed raising tax Hahility of Rs, 2,208/, The amount was paid on 28-07-
2007, In the last communication dated 29-11-2007 sent 1o the Department, the
Complainants intimated that they could not allow the application 1o be kept pending any
more and if the de-registration certificate was not issued by 15-12-20007 they would have
no choice but to apply to the Federal Tax Ombudsman, It was requested that Sales Tax
Diepartment be ordered 10 issue De-registration certificate as despite best efforts for over
two years, they have not been uble 10 get the company de-registered.

3. The Additional Collector of Sales Tax (Headguarters) submitted a one-line reply
through the Federal Board of Revenoe that “after processing of the case, needful has been
done, Sales Tax De-Registration of the unit has been approved and semt online 1o the
Federal Board of Revenue, Islamabad, for issuance of certificate” and “as such, the
grievance of the complainant has been redressed™.

4. During the hearing of the complaint, the Director of M/s Elahi’s (Pvt) Limited
reiterated the facts already mentioned mn the compliant and submitted a letter dated |3-



(12-20008 under which the fallovwang additional submission wene made:

(i Sules Tax Department ook two yeurs and seven months to approve the
application. This was evident from the photecopy of a document dated 11-
(1-2008 but he has not received any mmanon from the Local
Rezistraticn Office or the Central Registration Oiifice.

{11} e delay has coused financtal Joss and mental quujhh because 1o wind
up their company they needed the sales 1ax de-registration certificate and
Where was no delay in providing relevant papers (o the Department.

(i I was reguested 1o assign damage for delay caused by the Department in
exira fee Tor dudit work Tor pwo years and extra payment (0 their Sales Tax
Consultant, Invoices of Rs,23,000/- paid to M/s 2. Lakhani and Company
and Rs 2000004 1 Mis S.M. Law Associates were submitted with' the
lenter. The Complamants stoted lhc} have nit received the certificate as

viel.

{1v) The Respondent has not given any reason for taking twi years and seven
months to decide de-registration on its own file, Departiment did not
miention what steps were taken and the relevant laws and rules were not
guotied and only one-line reply has been sent in response o the complaint,
It wis alleged that this was 4 hghly objectionable and unaceeplable
approach of the Respondent and clearly portrayed an attitude of perverse,
arbitriry, oppressive and disenminatory treatment, it betrayed failure 1w
exnercise power under the Sales Tax Act and had brought into sharp focus
the neglect, inaention, delay, incompelencs, inefficiency and ineptitude
in the admingstration of duties and responsibilities. which amounted 1o
maladministration under sub-section (3) of section 2 of the Federal Tax
Ombudsman Ordinance, 2000

(vl The Dhurector of the firm finally requested that since his case has been
subjected 1o extravrdinary delay and he had to pay substantial amounts 1o
the Auditor and the Legal Consultant for which he has produced invoices,
adequate compensation in the form of financial award be granted w him,
He turther urged that disciplinary action be taken against the officials
responsible [or the delay and requested that this office make senious
recommendation on this account so that the defaulting officials did nol
escupe the consequences of delaying uction in this case.

&

; Ihe Deputy Supenntendent of Sales Tax representing the Department only replied
that audit was carried out onder Rule 11 of the Sales Tax Rules 2006. He had no
explanation o offer for inordinate delay in completing the process of de-registration and
coltld not intorm this office why certificate of de-registration his not 0 far been sent 1o
the Complainants,

b Thie submissions made by the Complainants and the facts of the case have been

examined. The following position cmerges from the investigation of the complaint:
(1) The application for de-registration was submitted on 24-05-2008,

iy Deputy Collector (De-Registration) sent a letier dated 27-05-2005 10 the
Complainants 1o furmish 20 sets of documents. Whether these documenis
were preseribed for o sales tax registered unit or whether they were really
required for audit has nol been explained.



(1) After one year the Assistant Collector sent the audit observation dated 16-
05-2006 which was replied by the Consultamt through a five-puge letter
dated 25-05-2000;

(vl  Deputy Collector of Sales Tax intimated the Complainants vide letter
dated 09-09-2006 that a comfravention case had been forwarded w the
Additional Collector { Adjudication).

V) Assistant Collector (Adjudication) issued a show cause notice on 24-05.
2007 and decided the case vide order dated 21-06-2007 ordenng recovery
of Rs.2.208/-.

{vi) Recovery notice was sent on 16-07-2007 and payment was made on 8-
07-2007,

(vii} Mo further action for de-registration was taken by the Department; after
receipt of the complaint in this office and reference to the Department vide
notice  dated  27-12-2007, the de-registration  was  allowed and
commumicated (o the FRRE on 28-01-200%,

7. This is a clear case of maladministration on the part of the Sales Tax Department:
the allegations of neglect, inattention, delay, incompetence. mefficiency and ineptitude
and harassment by the Sales Tax Department are established. Despite the Additional
Collector’s letter dated 11-01-2008 that de-registration has been approved and sent to the
Federal Board of Revenue 1o issue a certificate, the certificate has not been sent even
after lapse of two months. A very serious notice of this complaint be taken w identify the
officials responsible for the delay of more than two and a half vears in processing the de
registration application after J.IL.ITI..,II'II."!TIL 20 sets of documents, Lllmpl;‘lmn of andit in one
vear, another year spent in adjudication and even after the payment of the demanded
amount the unit was not de-registered and now it has been de-registered but the certificate
has not been sent o the Complainants, The helplessness of the Complainonrs and the
grave inefficiency of the sales tax officials are appalling. The Complaunants’ demand for
compensation of extra expenditure for audit and professional services is justified.

3 It is recommended that FBR direct:

1] the Callector of Sales Tax to deliver the de-registration certificate
to the Complainants within seven days and report compliance to
this office within fifteen days fmling which action aganst the
Collector shall be tuken under section 12 of the Establishment of
the Office of the Federal Tax Ombudsman Ordinance, 200();

(1) the Collector of Sales Tux be asked to show cavse within thiny
days why compensation of Rs 450007 be not awarded o the
Complainants under section 22 of the Federal Tax Ombudsman
Ordinance, 2000 for the loss and agony suffered by them on
account of grave maladministration committed by the Collectorate

LJUSTICE (R) MUNIR A, SHEIKH)
Federal Tax Ombudsman

Dated: - 2008



BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, KARACHI

COMPLAINT NO.1158/2007

sls Adil Tndustries (Pyt) Limitec.

Heud Office Swit Mo, 1,

Merzanine Floor, Nameo Centre,

Camphell Street

New Challi, Karachi Complamnant
Versus

I he Secretary,

Revenue Division,

Islimabiacl -Respondent

Dealing Office oM M. Mubeen Ahsan, Advisor

FINDINGS/DECISION

Present M Saleemuddin, Advocate
Mr Kaleemiillah, Assistant Collector of Siales Tax, Hub

Ihe complaint has been filed against the Sales Tax Department allegedly on
pecount of misinterpretation and  misapplication of amendment  dated  12-12-2006
{intrislucing sub-section (20 of section 45 of the Sales Tax Act), It has been stated in the
complaint that the show cause notice was served on 26-01-1999 but adjudication order
was nist passed within 180 days as o result of which the show conse notice became illegal
as the desdliine for lawful proceedings expired on 24:-07-1999, [t was grgued in the
complaint that on completion of the legitimate deadling any further proceedings would be
nullivy, illegal, invalid, void and without jorsdiction and lawful aothonty., It was farther
stated that the amendment browght on 12-12-2006 could not be given retrospective effect
in cases for which the deadline expired price to 30-06-2006,

2 he learned Counsel for the Complainants stated that the rights conferred undes
the statutes could not be wken away by later legislation except by express words or by
necessary implication. In support of his argument he guoted several authortative
judgments by superior courts emphasizing the point that retrospective effect o statule be
given either by express and very specific words or the same may be tnferred from the
language employed. The learned Counsel has stated that the amendment dated 12-12-
2006 was misinterpreted and incorrectly apphed. He argued that the amendment was
apphcable o the cases in which the final deadline fell on or after 30-06-2006 and in other
cases in which the deadline for completion of the order expired earhier than 30-06-2006
wis not applicable to such cases,

> The learned Counsel further stated that when the Department failed 1o finalize the
order within 180 days of the first issue of show cauge nolice or on the expiry of legitimate
deadline limitation in 2002, the Department lost the right 10 proceed any further in this
matter and thus the Complainants should be deemed 1o have obtained the right of benefits



|

»8

i

- H ] | =

s ‘ A ™ ,‘?‘ .I-.E n T!' . i A
|

@

Q9
@ @@

60 e

i - ."'...
.

{5'} -

-

0 0e0Ve ©




which eould not be aken back through any device or subsequent amendment of law
because once o matter attained fimality, g vested right was created in Gavoor of the party.

4. It was further stated that all cases whose deadline expired on any dite earlier than
J0-06-2006 were immune from the bepefit of the amendment extending the dote w 31-
12-20006, The date [or completion of cise expired more than eight vears back and the
deadline for issue of order expired in 2002, the case which had attained finality could na
be reopened on any pretext, the Complamants had sequired vested right on 24-07-1996 o
at the most in 2002 which could not be withdrawn by any amendment in law. The Federnl
Tax Ombudsman and the President of Pakistan bave held similar views i the matters of
[mutation; the Lahore High Court has held that limitation of period was mandatory,
refrospective application of amendment dated 12-12-2006 was wially ermonecus and
illegal,

- The learned Counsel concluded that the notice dated 2 1-06-2007 and order-in-
appeal doted 1R-08-2007 were illegal anmd ultrn vires to the Sales Tax Act The
amendment  dated 12-12-2006 was incormectly  applied o0 this case  because  the
amendment wis applicable onlv 1o those cases whose deadline had not expired on 30-06
20006,

6- The Additonal Collector of Customs Sales Tax and Federal Excise, Quetta, replicd 1o
the complaint as follows:

(i) During the cotrse of audil of sales tax record for the period 1996-97 several
discrepancies were found as given hereunder.

(it} Complainants had suppressed the sales amounting o Rs 17,527,125/~ in the
tnx period 1996-97 on which: sales tox amounting o Bs 3, 154 882500 was
recoverable under section 36 alongwith additional tax under section 34 of
the Sales Tax Act

(i) Comparison of the sales wx challans and the sales valoe shown in BT-1
statement it was found that the sales exceeded the amount of sales shown in
the challans by Rs 1489 869/, The Complainants thus suppresseéd the sales
value and Rs. 161.393)- was recoverable under sectioms 33 and 34 of the
Soles Tax Act.

(iv) In March 1997 un amount of B2.2920- wos ¢laimed as inpul tax on the
purchase of Automotive Battery which was inadmissible m terms of Clowse
{a) of sub-section (1) of section 8 read with SRO 105301093 and recoverable
under section 36 of the Act,

(%)  Show cause notice was issued o the Complainants on 20-01 - 1999 as (0 why
an amount of R 3.316,576/2 should not be recovered from them together
with additional tax and why penal action not be initiated for vielation of
sections 33 and 34 of the Sales Tax Act

(vi} The hearing memos dated 30-11-2001, 20-12-2000 and 24-12-2001 were
sent o the Complainants but nobody atended the hearing in response 1o the
show cause notice and o final hearing was fixed for 07-01-2002,

(vii) The Complainants accompanicd by the Consultant appeared before the




alfudicating officer and submined writien reply 1o the show cause notice
and the adjudicating officer directed the Department and the Inspector
incharge of Adjudication Branch sen a fetter o the Senior Auditor of Sales
Fas. Hub. on (9201-2002 (o furnish comments on the reply within 10 days.
The comments were supplied on 1801-2002. The parawise comments were
forwarded o the Collector of Customs, Quetta, for mvestigation of the issue
as well as the ootcome of the appeal filed by the Department before the
Him'ble High Court of Balochistan in a similar case of the Complainants,

(witi) The Depoty Collector of Sales Tax vide letter dated 27-05-2002 asked the
firm of Chatered Accountants to provide break-up of sales of
Ra 390100310~ shown in the audited sccounts of the Complaimams”
company. The Chartered Accountants  vide letter dated  06-06-2002
confirmed that sale of Re59.111 million pertained to the manufaciuring
aperation and that their report had been forwarded 1o the Additional
Collector ( Adjudication) vide letter dated 04-07-2002,

(xd Memos were issued o the Complainants Tor hearing on 22-1 1-20605, 31-01-
20046 and 06-11-2006, On the Complamants”™ request fingl hearing of the
case was fixed on 21-11-200k. The coase was adjudicated vide order-in-
orgmal dated 30-11-2006 and the Complainants were direcied o pay sales
tax amounting o Rs 3155174/ wogether with additional tax under sechon
¥4 and penalty under section 33 of the Sales Tax Act. With regard 1o the
fimie-bar, the period of all pending adjudication cases had been extendad
wptor 31-12-2006 ander sub-section {2) of section 45 of the Sales Tax Act.

(k) The Complmnants filed an appeal before the Collector (Appeals) under
secthion 45 B of the Sales Tax Act

(%) There was no denying the fact that there occurred delay b the Federil
Government had amended section 45 of the Sales Tax Act by inserting sub-
section (2) which was circulated to all the Collectorates vide letter dated 12-
12-200. The amendment was follows:

“Motwithstanding anything contained in sub-section (4) of section 11
and sub-section (3) of section 36 or any other provision of the Act
or any other law for the fime being in force and notwithstanding
any decision or jpdgment of any forum. authority of court, the time
for adjudication in all the case pending as on 30-06-2006 shall be
deemed always e have been extended upto 31% December 20006
fronmm the date on which time limit preseribed under sub-section (3)
of section 36 expires.”

The above amendment provided legal protection o the delay in all the cases
pending om 3002006,

(xn) The Collector (Appeals) after taking into consideration the amendment
under which the FBR had extended the date for decision of the pending
causes uplo 31-12-2006 the appeal was dismissed being not maintainable and
the order was confirmed.

f The Additional Collector further stated that the Complainants had a right to file an
appeal against the order of the Collector (Appeals) before the Appellate Tribunal. He



added that under sub-section (1) and sub-section (2} of section 9 of the Office of Federal
Tax Ombudsman Ordinance, 2000, it has been lmd down that the matters which were
subjudice before any competent forum or related o the assessment of income, wealth ewc
the jurisdiction of the Federal Tax Ombudsman jurisdiction was barred: he requested that
the complaint be dismissed.

i. The Counsel for the Complainants stated during the hearing that the show cause
notice was issued on 26-01- 1999 and under sub-section (4) of section 11 of the Sales Tax
Act it was necessary for the afficer of the Sales Tax that order should be made within 20
days of the issuance of show cause notice or within such extended period as the Collector
for reasons 1o be recorded in writing extend the period by 90 days. Thus, according o
him. the order should have been passed within 180 days of 26-01-1999 and the
Additional Collector of Sales Tax should have decided the case by 24-07-1999, The
learned Counsel further argued that under sub-section (1} of section 36 of the Act the
show cause notice could be served within five vears. He argued that since the show cause
notice was issued in respect of the alleged evasion of sales tax for the vear 199697 this
period too expired in 2002.

9 It was further stated that while the show cause notice was issued in 26-0]-19949
and reply was sent on 22-02-1999, no hearing was conducted and no decision was given
by the Additional Collector who had issued the show couse notice. The hearing was
conducted in NMovember 2006 and the order wis passed on 30-11-2006 seven yvears afier
the issue of the show cause notice. It was contended that this was unjust and unreasonable
to keep the matter pending for such a long tme whereas the matter should have been
decided within a reasonable period of wme after the issue of the show cause notice.

L. It was further stated that sales tax was being paid by the company on the
Polvpropylene Bags for cement leviable to saleés tax whereas the Polyethylene Bags
which were purchased from the market snd supplied to the purchaser were not liable 1o
sales tax, However, in the accounts of the company both supplies were recorded. The
Department has relied that both supplies were linble 1o sales tax and exempl from sales
tox o determine that sales tax amounting o Bs 161,393/ was pavable by the firm. This
position was explained in the reply o the show cause notice and was not pursued,

11. It was argued that show cause notice issued in January 19949 would not be valid
afier July 1999 and it was wrong to consider his case us pending in 2006 when blanket
extension was allowed by the CBR vide letter duted 12-12-2006 as stated by the Collector
{Appcals) in paragraph 9 of his order dated 18-08-2(07.

12 It was further stated thit the purchases and supplies of Polyethylene Bags which
were sales tax exempt were duly declared in income s returns and il the manufaciurers
had any intention to evade tax they would have also concealed the supplies from the
ImeOme X refurns.

13, The Senior Auditor of the Sales Tax Department stated that hearing notices dated
A0-11-2001 and 20-12-2001 were issoed to MSs Adil Industries (Pvi) Limited but nobody
attended the hearing. A final notice dated 24-12-2001 was also issued by the Additional
Collector which oo remained unattended. He further stated that under sub-section (2) of
section 45 of the Sales Tax Act introduced in the Budget of 2006, for all pending cases as
on 30-06-2006 the time for adjudication was extended upto 31-12-2006 and under this
blanket provision the case was decided by the Addinonal Collector,




furiher stated that the Complainants should have addressed their gricvince

ppcal belore the appellate forum of the Appellate Tribunal instead of yoicing their

oo before the Federal Tax Ombudsman, 1t was added that under sub-section (2)
cobion 9 of the Federal Tax Ombudsman, the Ombudsman did not have
[iction over cases of pssessmient of tax lability or mterpretation of law rules snd

it ons

|5 Iy Complamants had stated that the notice dated 24-12-2000 claimed 19 have
been ssued o them was nol received and scconding to the Department’s records it was
delivered and diansed on 27-12-20010., Thas clearly proved that the notice wais received by
(haem aned was ot an after thowght o boild the case ngainst them,

|4 Mhe Counsel for the Complainants invited attention 1o the decision in Complaint
NoS612006 where it has been held by the Federal Tax Ombudsmon about  the
apphcababity of sectien N2) (b) of the Crdinance. The Federal Tax Ombudsman has been
pleased 1o onder that the argoment was plainly unsound s it proceeds upon the erroneous
assumption (hat i was a case of imterpretaton of law whereas it was a simply application
of clear amd unambiguous terms of law established on record. He also quoted the decision
of the Presidem of Pakistan in Complaint No. 8052003 where it has been held that the
toe-limit under section 3603) of the Sales Tax Act was mandatory and the Federal Tax
Cimbudsman’s deciston wiis sustained,

17 Fhe submessions made by both the sides have been examined. The learmed
Counsel for the Complainants has argued that the decision should have been made within
I duays o 1B days sifter the assue of show cause notice in January 1999 and that even
the period of five years under sub-section (1) of section 36 of the Sales Tax Act expired
in 2002 Therefore, according 1o him, the limitation of show cause notice under sub-
section (1) ol section 36 of the Sules Tax Act also expired in 2002, He has argued that the
extension allowed by the CBR vide order dated 12-12-2006 was not applicable 1w this

[ L

I8, Ihe adjudicating officer and the Collector (Appeals) have relied on sab-section
(2) of section 45 of the Sales Tax Act, which was added by the Finance Act 2006, The
leamed Counsel of the Complainants has repeatedly (and wrongly) mentioned abowt the
amendment brought on 12-12-2006 without referring either to the text of amendment or
1o the relevant section of the Sales Tax Act. The Additional Collector has also referred 16
the extension allowed by CBR vide leter dated 12-12-2006, The factual pessition & thai
sub-section (2) of section 45 of the Sales Tax Act, quoted at sub-para (xi) of paragraph 6
above, was added by Finance Act 2006 and assented by the National Assembly on 30-06-
2006. This mew sub-section laid down that the time for adjudication of cases pending on
HI-D6-2000 shall b deemed 1o have been stlended upto 31-12-2006 regardless of
provisions of sub-section (4) of section 11 and sub-section (3 of section 36 of the Act,
With this enactment all the cases should be deemed 1o have been extended upto 31-12-
2006 and the time-lmitation would ot apply 1o such cases. In view of the legal position
explained above the complaint is not maintaimable and is therefore rejected.

USTICE (R) MUNIR AL SHETKH)

Federal Tax Ombudsman
Dited 2008
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BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, KARACHI

COMPLAINT NO.1199/2007

M/s Saleem Enterprises.

Through Nadeem & Company,

B-3.2™ Floor, Pak Chamber,

West Wharf Road, Karachi, . Complainant

Versus

The Secretairy.
Revenue Division,
Islamabad. .. Respondent

Dealing Officer: LM M. Mubeen Ahsan, Advisor

FINDINGS/DECISTON

Present; Mr MNadeem Ahmad Mirza, Consultant
Sved Mohsin Ali Shah, Assistant Collector of Sales Tax

The complaint has been filed against the rejection of cloims of sales tax
amounting 1o Rs.9.970,545/- (or the months of April 2002 to June 2002 and September
2002 by the Assistant Collector of Sales Tux Refund (Group IX) vide orders-in-original
No 3738 and 3902007 dated 18-05-2007, upheld by the Collector (Appeals) vide orders-
in-appeal NoSOB2007, No 5092007 and No SH02007 doated 26-09-2007. It has been
stted that the Complainants gre g commercial exporter of Textile Goods, with no in-
house facilityfeapacity for monufaciure of goods, duly registered with the Sales Tax
Department. They received 27 orders from foreign buyers of Dubai, UAE, Saudi Arabaa,
Malaysia & Singapore for supply of various varieties of Polyester Fabnies, Ladies Suits,
Sarees and Shawls and Cotton Garments for a total amount of $2,139.602/51

2, The Complainants placed orders on credit basis for supply of the goods in expon
packing to seven registered suppliers of Karachi and goods were delivered in expon
packing directly at the respective wharfipon without involvement of any cartage charges
The goods were covered by 84 invoices of Rs.74.205.249/- including the amount of Sules
Tax Rs9.970.545/-, which were shipped against 27 invoices for $2.139.692/51 alter
completion of formalities and documentation and verification by the officials of the
Export Collectorate whio found the goods in accordance with the declaration. The
Complainants submitied the monthly sales tax return-cum-payment challans for Aprnl.
June and September 2002 declaring the zero-rated exports of poods worth
Rs.628.776.577/; they had made taxable purchases of Rs. 74,696,115~ involving input tax
Rs.9.970,545/-.




! [ wis stated thar the requisite dosuments claiming tefund of input tx were
Jereiied alonzwith original bills of export, which were checked by the Deputy Collector
Refund), phitocomes of the bills of export were retained and ongimal bills were
cturned. On reecipt of the sale proceeds, duty drawhack claims were filed in the
ollectorate of Exports which were processed and sanctioned and sent to the bank for

1oy el

J it was stated that the Complainanes had paid 10 the sappliers the cost of goods
inclusive of sales tax through negotiable instruments; namely crossed/payee’s account
chequesipay oftders ss regquired under section 73 of the Sales Tax Act which were
encashed and credited in the buyer's aceounts as per copies of the documents submitted
e evidence of pavment. Complainants submitted supportive documents to the claims on
N2-07-2003, (9-03-2003 and 10032003, On receipt of these documents it wos
mandatory for the Respondent 1o sanction and pay the input wx relating 1w the goids
actually shipped within ooe month of the submission of the hU]‘l‘pu:l‘Li"r'l.! documentls under
Rule 7 of the Sales Tax Refond Rules: B the sanctioning authority did not process the
¢laims without any valid reason despite repemed personal requests

3 It was contended that since the delay in processing and sanction ol refund claims
was withorit any vald justification/reason, the same were withheld ull end 2005 on the
plea that the suppliers were of suspected mature and the Collectorate had either declared
them blacklisted or hod suspended their registration. The date of suspension/blacklisting
of the suppliers wias nol communicated and the reason why the Complamants be hield
responsible for the act of the suppliers was also not disclosed. While waiting foe refund.
they received three show cause notices (SCNS) dated G2-10-20066 and 31-10-2006.

L Phe Consultant requested the sales tax authonties o provide certain documents
anid answer several goestions regarding the contrmvemion reports and SCNs (o enable him
i submil written rebuttals and argue the cose. A long st of queries and guestions
requining response from the Department was submitted with the complaint. It was stated
that the Deputy Collector, mstead of supplving the requisite docoments. directed his
Senior Auditor oo forward comments on the provisional replies. The Deputy Collector
was ammedimely informed that the (Auditor’s) comments were contrary 0 the quenes
and without the reguisite documents, No comments of documents were furnished o the
Complainanis or the Consultant and hearing memos were issued fior 11-11-2006, 29-11-
200My, 19-12-2006, 15-02 2007, 22-03-2007, 10-04-2007 and 25-04-2007, on cach date
the Consulant attended the hearing. The Respondent rejected the refund as inadmissible
vide three O-1-0s dated 18-05-2007 on the basis of presumplions, conjéctures, and
without valid evidence

The vires of the orders was challenged in appeals under section 45-B of the Sales
Fax Act before the Collector ( Appeals) and hearings were fixed for 12-07-2007 and 21-
L2007, The Consultant anended each hearing 1o represent the Complainants whereas
the representative of the adjudicating Assistant Collector did not anend, The Collector
i Appeals) passed orders on 26-00-2007 upholding the vrders-in-orginal a8 cormect in law,
brushing aside the provisions of Sales Tax Act as well as the dictums and principles laid



down by the Appellate Tribunalithe High Courtithe Supreme Court. The orders were
passed after the expiry of stipulated period of 90 days without any extension,

8. It was further stated that orders-in-original were passed by the Assistant Collector
of Sales Tax having power to adjudicate upon cases of refund not exceeding Rs_1 million
whereas the refund amounts were Rs, 1 028876/, Re 1, 71473504 and Ks 7,196,934/,
Thus the SCNs and orders-in-original had been passed without jurisdiction. 1t has been
laidh down by the Supreme Court in judgments in a number of cases that if o mandatory
condition for the exercise of junsdiction by a Court, Tribunal or authority s non fulfilled,
then the entire proceedings become illegal for want of jurisdiction/powers. SCNs should
have been issued within 14 days under Rule 8 of Sales Tax Refund Rules 2000 ane 2002
from the date of receipt of supportive documents whereas the same were actually issued
on 20-10-2006 and 30-10-2006; coumed from the dates of submission of supportive
documents i.e. 02-07-2003, 09-03-2003 and 10-03-2003, SCNs were barred by three sind
half years and four years. Therefore, no proceedings could be undentuken agamnst time-
barred SCNs as laid down by the Supreme Count of Pakistan and the orders-in-original
were void ab initio and w rong

9. It was further argucd that in the SCNs no charge or contravention of any laow was
mentioned. Therefore, the orders-in-original and the orders-in-appeal oo were void ab
mitio as held by the Supreme Court in the judgment, PTCL 2002, CL-1, that since SCNs
were vague and not in conformity with the law, therefore the same had no légal effect
Under sub-section (4) of section 11 of the Sales Tax Act, the case has 1o be decided
within 90 days of the receipt of the contravention report or within the period extended by
911 days. Accordingly, the cases should have been decided by 18-04-2007 and 28-04-2007
whereas the judgments were passed on 18-05-2007 after the expiry of stipulsed period
Similarly the appeals were filed on 19-06-2007 and should have been decided within 90
days under section 45-B of the Act. Extension of 90 days was not made by the
Respondent prior to the expiry of the initial period and the orders-in-appeal were passed
om 29-(4-2007. The Complainants recounted several decisions of the superior courts and
the Federal Tax Ombudsman, and referred 1o the decision of the President of Pakistan
that the direction about the time-limit was mandatory and not directory in nature.

1. The following judgments and decisions were quoted in support of the contention
of the Complainants:

i} Federal Tux Ombudsman in complaint No.938-172005 recommended that
the order-in-original passed after the expiry of the stipulated period be
cancelled,

(i) Supreme Count decision in Chittaranjan Cotton Mills Limited Vs Stafi
Union PLD 1971 5.0 197 and in Raunag Ali's case PLD 1973 S.C. 236,
held that where inferior tribunal or court has acted without jurisdiction
such action amounts o usurpation of power, it is o nullity and has no legal
effect.

tiii)  The decision of the Member (Judicial) of the Appellate Tribunal that the




information downloaded {rom the STARR cannot be held as reliable
inlormation and ufter Ll'hld.bl'lil'ly stich information the Df-'Pm’HTH:n'I Wil dl!-t}’
Bound to establish through independent evidence that the units with which
e Complmnants were dealing were fake and the Complainanis were duly
upprised about these facts, Under the circumstances the order 1o the extent
of disallowing imput tax: adjustment was nol Justihiable,

vl [he Appellate Tribunal in case of Collector of Sales Tax and Central
Excine (Enforeement), Karachi Vs Welfare Trading Company held that the
Refund Rules 2002 did not presenibe the condition of prool of payment,
and the verification of the deposit of tax claimed as refund under section
L0i 4} does not mean that the refund {5 10 be denied due 10 non-deposit by
ihe supplier. It was argued that under section 3(3) of the Sales Tax Act. the
Hability 1o pay the tax shall be of the person making supplies. This view
was confirmed by High Count of Lahore i 2000 PTD 3949 which was
accepied by the Supreme Court i PLD 20600 5.0, 6dd). The I:'.‘umpl.-liriunt-’
case was that the supplier had not deposited the tnx during the period the
Respondent had made purchases  but they admifted that the poods
purchased under the invoices were actoally exported and the suppliers
were nol blacklisied s that time

iv) Federal Tax Chnbudsman has held in innumerable Findings/Decisions thi
o deposit tax i government treasury collected from the buyer the
responsibility rested with the supplier who acted as. an agent ol the
exchequer under section 3(3) (a) of the Sales Tax Act.

& It was argued that if the supphiers’ smis reflected in STARR as “blacklisted,
registered person showing abnormal tix profile and scrutiny for verification of mput @x™,
the respective Collectorate which had issued registration certificate should have
proceeded against the suppliers under section 11 and sub-section (e) of section 37-C of
the Sales Tax Act. No provisions of the Act direct the Respondent to disallow an
admissible refund of the claimant on the basis of acts of commission of suppliers,

i It was stated that 3t was the responsibility of the Compluinams under the Sales
Tax Act that he should hold sales Wy invodces issued by the suppliers under section 23 of
the Sales Tax Act. file monthly returns under section 26, claim sero-rating ander section
4, clmm refunds under section 1002}, pay the suppliers the cost of goods in acdditton tis
sales tax through negotiable instruments under sechion 73 of the Act and subsequently file
supportive documents specificd in Rule 9 of the Sales Tax Refund Rules 2000 and 2002
Mot a single contravention in this context has been made out i the show cause
hostices/orders-in-onginal by the Assistant Collector of Sales Tax

13 It was furnher argucd that the Assistant Collector of Sales Refund rejected the
claims of the Complainants on the basts of invoices issued by seven suppliers during the
months of April, June and September 2002 on the pretext of the suppliers” status as
“hlacklisted, registered person showing abnormal tax profile and serutiny for venfication
il input tax”. At the same time the Collectorate sanctioned refunds o 83 exporiers named



in the complaint and paid refund amounting o Rs 141.676.458/- on the invoices issued
by the same suppliers prior 10 and after April 2002 1o November 2003, Similarly the
refund due for the months of May w July 2002 was sanctioned 1o M/fs Decent Exports,
Karachi, alongwith additional tax which was adjusted towards adjudged recovery of sales
tax vide order dated 14-04-2005; thus this act was tantamount to discrimination which
was barred under the Constitution of Pakistan

14. It wiss requested that the impugned orders-in-original and orders-in-uppeal be sel
asidde being whimsical, contrury o law, suffering from lack of power, limitation and
being of no legal effect, and direction be given to the Respondent to pay to the
Complainants. refund of Rs9870,545/- clwmed for the months of April, June and
September 2002 and pay compensation @ 14% per annum, from the date of expiry of the
specified time under section 10 of the Sales Tax Act réad with Rule 7 of the Sales Tax
Refund Rules 2000, under section 67 of the Act and any other relief deemed: T uncd
adeguate be granted.

15. The Assistant Collector of Sales Tax (Refund) replied 1o the complaint rising the
objection that the Complainants were ‘required” to appeal under section 46 of the Sales
Tux Act before the Appellate Tribunal, there was no maladministration on the parnt of the
Respondent and the complaint did not fall within the purview of the Federal Tax
Ombudsman Ordinance 2004

L, In the pamwise comments it was stated that;

() The claims for the tax period April, June and September 2002 were
submitted on 10-03-2003, 02-07-2003 and (W-03-2003 withoul supportive
documents such as prool of payvment in shape of bank cheques/pay onders
and bank statements showing transfer of amount from business account ol
the buyer 10 the business accounts of the suppliers and the Bank Credil
Advice etc.

(i) The processing of claims through computerized system revealed that the
suppliers of the Complainants appeared under objection as blacklisted.
registration suspended. registered person showing abnormal ax profile,
and (under) scrutiny for verificanion of input tax, The claims were deferred
for penal proceedings and (three) SCNs were issued in October 2006
which were received back undelivered.

(i} The Consultant’s vide letter doted 26-12-2006  requested  that  all
correspondence for M7y Saleem Emterprises be addressed to him and
therefore SCNs alongwith copies of vanous hearing notices were sent to
the Consultant on 1 7-01-2007

fivi  The Complainants were provided ample opportunity of hearing but they
had no evidence or documents to contest the charges contained in the
SCNs and there was reason o believe that refund had been cloimed on selt
gencraled involces pertaining 1o non-existent suppliers. Unless the deposit



of tax into the reasury was established no credit for any adjustiment or

refund could b allowed.

(v Fhe argument that the Hability to pay sales tax was on the suppliers under
section 3 of the Sales Tax Act was agminst the provisions of section 10{4)
of the Aot regquiring verification of deposit of tax claimed as refund, The
wtention of the sales tax law s that the tax deposited in governmeni
treasury during manufacture and sale of goods specifically exponed be
refunded 1o the exporter.

v} The contention that the suppliers were mol blacklisted at the time of
issuing invoices was not acceptable because il could not be argued that the
fraudulent person be treated as fravdulent only prospectively and all s
past wrong doings be neglecied

(il CBR issoed o fist of persons who had non deposited the amounts of was in
government treasury and it could be identified that against the fake and
Mying invoices no amount was deposited in the  weasury, Similarly
sections 21020 and 2104) of the Sales Tax Act authorized the Collector to
blacklist o person found (o issue fake invoices, evade twx and commit tax
Franed,

(vl The suppliers were showing manipulated heavy transactions and not
paying due 1ax in the excheguer, It was therefore congluded by the
adjudicating nuthorities that the ohjections raised by the STARR sysiem
had neither been removed through substantive documents nor had the
Complainants provided any ground 0 over-rule the system’s objection
despite providing ample opportunity of hearing. The indifference shown
by the Complainants in disclosing their true whereabouls added credence
to the objection that both the Complainants and the suppliers were in fagt
the same intending o defraud the government exchequer on the basis of
nan-genuine claims, The ¢harges contained in the SCNs were found true
and fully established and the refund claims were rejected by orders-in-
origimal No 372007, 38722007 and 39/2007 dated 1%-05-2007,

(v} The Collector {Appeals) passed three appellate orders after prowvidimg
sulficient apportunity of hearing to the Complainants and concluded that
hee they had failed o meet the requirements of law under sections 7 and 10
of the Act read with Sales Tax Refund Rules 2002,

fix} The date of service of SCNs should be taken for determiming limitation
and not the dite of original SCNs as endorsed by the Collector {Appeals),
A Turther extension of 90 days was obtained from the competent authority
before passing the orders-in-original on 18-05-2007. If the Complainanis
were aggticved with the orders-in-appeal, they should have filed appeals
before the Appellate Tribunal.

B e



(%) The proviso regarding empowerment of adjudication authorities under
section 43 of the Act related 1o the recovery of tax involved or the amount
erroneously refunded. No monetary limit has been prescribed for issuing
of SCN about the inadmissihifity of the claim liable 1w rejection.

(xi} The contention that the SCNs should have been issued within 14 days of
the receipt of the supportive document wis not well-founded. Federal Tax
Ombudsman  in his  Findings  in Complaint - NoSRT-K2007  has
categorically held rhat this time-limit was for the reply to be given by the
Complamants to whom the notice has been issued.

(x11) It was smted thar there was no maladmamstraion on the part of the
Respondent and the complaomt being without merit be dismissed,

7. The Consultam representing the Compluinants stated durning the hearing that after
filing of the claims for refund of sales tax and the supportive documents o March and
July 2003, no action was taken by the Department. Therefore, o Complant No.C-640-
K206 was filed and in complisnce with the récommendations of the Federal Tax
Ohmibudsrman action was imitiated by ssuing show couse notices in October 2006,

L8, The learned Consultant argued that under Rule 8 of the Sales Tax Refund Rules i
was mandatory for the Department o ssue SCN withan 14 dovs of the receipt of the
claims but no action was taken in violation of this provision, He further stated that out of
three SCNs ssued by Deputy Collector, one notce pertaimed to claim of more thon B<.25
lacs which exceeded the suthority of the Deputy Collector. However, all these three cases
were finally decided by the Assistant Collector who was again not authonzed o decide
these cases.

19 The leamed Consultant invited attention that in one show cause notice an
objection was raised that in the shipping bills the Mate Receipt Numbers did not match
with the Mate Receipt Numbers recorded on the STARR. Another objection was that the
suppliers of the claimam were blacklisted. He arpued that there was basically no
allegation against the Complainants but against the suppliers. The Department has a huge
country-wide network to tracefidentify each of its registered suppliers and verify the
particulars of the claims for refund and the Complainants should not be made answerable
for the blacklisting of the suppliers; SCNs were legally invalid because no charge against
the Complainants was framed, as declared by the Supreme Court Judgmem PTCL 2002
CL-1, In all these three cases the orders-in-original were passed on 18-05-2007 after the
expiry of 180 dayvs (no extension was sought or granted) and, therefore, these orders were
also invalid under sub-section (4) of section 11 of the Sales Tax Act

20, [t was further stated that orders-in-appeal were passed by the Collector (Appeals)
without taking into consideration the facts of the case, the law points and the precedents
and the judgments of the Supernior Court. These orders were also passed long after the
cxpiry of the mandated penod of 90 days. Collector (Appeals) rejected the appeals with
the remarks 1 do not consider it necessary to take imo account the law points raised by
the learned counsel; law has 1o be used (o serve the ends of justice and not 1o perpetuate




wilawiul activities, 1 conclude that the arguments adyanced by the leamed counsel and
ik [Irece: lisfiis I|IH|‘|L'1-I |1|'|' him are irrelevant and ul“ﬂ‘l’lﬂhl:. C:msﬂqutl‘ll]}'.l hodd that the
mpuened order is correct in law and on facts and there is no reason to interfere with the
yme. The appeal s rejected accordingly™. These remarks need no elucidation 1o
hiohlieht the misuse of authority, the illegality of the orders, and the perverse oititude of
ihe officers deciding the fate of the tax-payers

2] e learmed Consultant referred o the Appellate Trbunal™s orders in appeal No.
FES000 and 302001 dated 14-06-2006 where in para 13 it was remarked that the
order-in-omginal was framed “after 45 days from the date of shiw Cause notice”, “the
torme o PASSING thie ordeer- |_|1--|'||:|':_l|||i_||II wis 4% Ll.:ln:r'.‘i arvd the i.WlltT-in-l.H‘i#i.llul WIS h:lrl'ﬂl
by limattion period mentioned i the statute and was lhable to be annulled on this score.
[hee President of Pakistan on representatiom of CHE, PTCL 2005 CL 843, hos held thar
the contention of the Deépartment that the Bme-limit under section 3603) of the Sales Tax
Vet was merely directory and not mandatory did not seem (o be valid and where inaction
on the part of a public functionary within the prescribed time is likely 1o affect the nights
of a citizen, the prescribed time 15 deemed directory but where a public functionary 15
empowered 1 create lability against o citizen only within the presenbed time it s
mandatory. With these remarks the Federal Tax Ombudsman’s decision was sustmined
An order on sinnlar lines was passed by the Federal Tax Ombudsman in Complaint
N0 958 L2005, He observed that it was established fact of law that o decision has 1o be
masde within the mandatory period, it was binding on the Department 1o decide the clams
of refund apphied for, and the concerned officials had no rght o ignoere this limatation:
they were required (o abide by the same and any deviation of the prescribed time-limit
rendered the decision ax void and of no legal effect.

120 The leamed Consultant invited attention w the judgment of the Appellae
Tribunal in Appeal No 797082005 wherein the orders (o the extent of claim for input
ugainst imvitces issued by the suspected units were set aside. It was held that the
intormation downlosded  from STARR was no relinble and after obtwiming such
information the Department was duty -bound 1o establish through independent evidence
thist the univappellont was justifiably blackhisted. He funher stated that the deposit of the
siles i should have been verified by the Department itsell because the purchaser whao
haal pasd sales i against valid invoices was not tesponsible to submit prool or evidence
ol payment o the government by a supplier who was the registered agent of the Sales
Tax D partiment

i | The leamed Consultant further stated that on the one hand the Complainants’
refund claims have been rejected om the basis of invoices issued by seven suppliers for
supplics made in the months of Agpril, June and September 2002 on the pretext that these
supphers were blacklisted  showing abnormal tax profile and required scrutiny for
venhication of qnput tax. On the other hand the Colleciorate sanctioned refund of
Re 141676458/~ 10 %3 exporters named in the complaint on the basis of invoices of the
same stppliers before and after A pral 2002 to November 2003,

24 Assistint Collector replicd that the proper forum o address the gricvance was the



Appellste Tribunal and not the office of the Federal Tax Ombudsman, He further stated
that under section 45 of the Sales Tax Act the monetary limit has been prescribed for
dssessment of tax, charging of default surcharge, imposition of penalty and recovery of
amount emronecusly refunded or any other contravention; it did not relate 1o the cases
where rejection of refund claim or sanction thercol was involved, Assistant Collector
could adjudicate upon the cases without any monetary limit. The time-limit for issuing
inders-in-orginal was extended by the Collector on 12-04-2007 and therefore the
adjudication orders issued in May 2007 were issued within the extended time-frame.

25, The contenis of the complaint, the arguments put forward by both the sidies and
statements made at the time of hearing have been related in the foregoing paragraphs. It
transpires that againsi the exports made in April, June and September 2002, claims for
refund of sales wx and supportive documents were filed in March and July 2003, but mo
action was taken to decide the claims for refund of sales tax amounting o Be9 970,545/
on the pretest that the suppliers were suspected and blacklisted. A complaint No64)-
K/2006 wos filed in this office and vide Findinp</Decision dated ZR-08-2006 i1 was
recommended that the “pending refund cloims of Rs.9.970.545/- should be processed and
seitled on merits in accordance with law and facts™ and in “case of adverse decision, o
speaking order should be passed after due process™. Deputy Collector of Sales Tax
thereupon issued three SCNs in October 2006 and the Assistant Collector vide three
identical orders-in-onginal dated 18-05-2007 rejected the claims on the plea that the
suppliers were blacklisted as reported by STARR system and refund was not admissible,

6 This office has not taken into consideration the legul objections raised by the
learned Consultant regarding the time-limit prescribed under law for issoe of SCNs and
adiudication orders and the legality of Assistamt Collector’s adiudication of cases: for
refund of more than rupees one million. The complaint hus been examined aking
cogmzance of the grave maladministration committed by the sales tax authorities despiie
clear recommendation of this office 1o decide the cases in accordance with the law and
facts. It is significant that the supportive documents for the refund claims were filed in
2003 but the Department did not take any action o serutinize the documents and returms
of the suppliers although soon after blacklisting o thorough inguiry of the purchases,
sales, input/output tax adjustment, payment of sales tax should have been underaken by
the Department. The claims were kept pending without action till the Decision of this
office was issued in Augost 2006,

27, Thereupon the Assistant Collector of Sales Tax rejected the claims on the ground
thitt the suppliers were blacklisted. Before deciding the cases he referred the matier to the
Auditor who only rised objections on the Consultant’s reply to the SCNs transferring the
burden of inguiry and proof (o the claimant instead of performing his own official duties
to carry out a thorough audit of the suppliers’ accounts. The Assistant Collector of Sales
Tax passed identical orders reproducing the reply to the SCNs and adverse comments of
the Auditor without any analysis or any reasoning in rebuttal of the argumenis of the
Consultant. entirely relying on the status of the suppliers appearing on STARR s
“blacklisted, registered person showing abnormal tax profile, scrutiny for verification of
input tax™. Collecior (Appeals) also reproduced the contents of the appeal and the




o of the Depantmental Representative and rejected the appeal on the ground thit
fund had oot been validated by computetized risk assessment system.

(i is esiablished that the refund claams were kept P:ndlﬂg for three yedrs without
v action, without audit and seruting of the sccounts of the suppliers. SCNs were issued
note than three years afier (iling the refund claims, which were summanly rejected by
the Assistmnt Collecior atid the Collector (A ppcuhr. DR hiis .'Ilg“-‘u"d that under Rule 5 the
claimant was required to reply 10 SCNs within 14 day; al the same tme the Department
conld keep the claims pending indefinitely funder section [(H4) of the Act) for
investization. This rellects the perverse and oppressive attitude of sales tax officils wha
desm iq their right 1o delay the disposal of thie elaims without limit with no |I.!L'.i-‘l|
justificatim

| It is significant that the Consultant has given the pames of 83 companies 1o whom
refumd was allowed by the Department on the supplies made by the same suppliers during
the same tax perinds which proved that a diseriminatory treatment has been meted out W
the € |||n[1|,||||,||;['\ whose claims have been H.‘JL'\.‘“.’I.!. l.'||..‘5|!|'|-}' weillom scruliny, audit and
verification of payment of sules iy o and by the suppliers in the government treasury of
adjustment against their own tax liability,

30 It is & clear case of prave maladministration on the part of the Assistant Caollector
of Sules Tax and Collector { Appeals) who rejected the claims without any justification. It
is recommended that Federsal Board of Revenue

(Eh] i oexercrse ol owers under section 45A of the Sales Tax Act, set aside the
orders-in-orgimal No3T2007 382007 and 392007 dated 18-05-2007
passed by the Assistunt’ Collector of Sales Tax and orders-in-appeal
N, SO8/2007, 5092007 and 102007 dated 26-09-2007 passed by the
Collector (Appeals);

(i direct the Collector of Sales Tax concerned to conduct a thotough scrutiny
and audit of the suppliers also taking imo consideration the claim of the
Consultant that salis tax has been refunded 10 83 exporters on supplies
mide by the some suppliers and a diseriminatory treatment has been meted
out 1o the Complaimants; and after ascertaining the factual position decide
the cases afresh fairly and justly, strictly in accordance with law and on
MCris;

(Wil the action be completed within thirty days; and

(v} compliance be reponed 1o this office within forty five days.

CJUSTICE (R) MUNIR A. SHETKH)

Federal Tax Ombudsman
Drated - 2HE



CASES RELATED
TO
INCOME TAX



BEFORE THE FEDERAL TAX OMBUDSMAN
ISLAMABAD

COMPLAINT NO.1639/2008

M/fs Hassan Weaving Foctory,

Faisalabad LComplainant
Versus

Secretary,

Revenue Division,

Islamuabad. L Bespondent

Dealing Officer: o Mr. Mubammad Dawd Khan, Adviser

FINDINGS/DECISION

Present None for the complainant
{However, letter from Mian Zator Igbal, Advocote received and is

on record )

Mr. Safdar Hussam Bhatt, ACIT/T.O. Enforcement 16 RTO
Faisalabud (or the respondent (DR )

Thas complaim pertains (o non-payment of imcome twx relund of Bs 5000 for the
tax year 2007, DG RTO Fasalabad hos however, vide his office letter Moo 1566 dated  10-
G-2008 informed that the impogned refund had since been issued vide refund voucher
NoSO s doted 09-9-2008, The DR reconfirmed the issuance ol the refund and
furnished photo copies of the refund voucher and UMS receipt No 609 dated 15-9-2008
which are on record. He, therefore. clmimed that the taxpayver’s grievance has since been

redressed and now no further action in the matter by this office s needed

. It was however, complained to this office by the AR of the complainant vide his

letter dated 20-10-2008 that the taxpayer had not received the refund voucher as
intimated: by the department but only 4 photo copy thereof which the taxpayver had
naturally mot been able to encash. This matter of issuance of the photo copy of the refund
voucher instead of onginal refund voucher was brought to the notice of Commissioner

(Enfircement) RTO Faisalabad who referred the matter 1o the Addinonal Commissioner,



nlahad for investigotion, These are reportedly under way but no response has

ntimated uplo date (20-10-2008). The wxpayer, therefore, wants ssuance of

furd voucher of |_'h|'|.l1|1.'l1| ol refund amount to the L.'nmpimn:ml any wiy,

he mttier has been considered. 1 is really unforunate and g very poor reflection

vorking of the concerned office. This malpractice is sometime resored to by the

unscrapolovs elements in the 1ax offices o ‘teach lesson to the refundees who try 1o get
efund 1 transparent manner™. The matter needs serious probe and guilty officials e
yerson ncharge of issuing the envelope containing the refund voucher and this

cupervisory officer. are 1o be properly punished for such serious and apparently wilful
faule It 15, therefore, recommended that

the Secrefary, Revenue Division to ensure delivery of the original relund

voucher and pavment of cash refund to the complamant withim 15 days of
the receapt il these recommendationy;

ensure that of 1 happencd due o wilful Taull or gross: neghegence  the
offhicials at fault are properly pumshed after observing the due proceduns
and process of law within 30 dieys; and

(i) report compliance within 45 days,

LJUSTICE (R MUNIR A. SHEIKH )
Federal Tax Ombudsman

Drated 200



BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, KARACHI

COMPLAINT NO.1655/2008

M5, Industrial Clothings (Pvt ) Limited,

Through = Mfs: Farug Al & Co.,

222-A. Karachi Memon Cooperative Housing Society,

Justice Inamulliah Road, Near Hill Park, Karachi, cComplainant

Versus
The Secretary,
Revenue Division,
Istamahad. ... Respondent

Dealing Officer: oM. Asad Anf. Adviser

FINDINGS/DECISTION

Presoent: Mre. Muneer-Ue-Zaman, Advocate : for the Complainant.
Mr. Asim Siddigui, DCIT, Income Tax : for the Respondem

The complainant, a private limited company engaged in the manufacture and

expoart of gloves, is agerieved by the orders passed under section 170(4) of the Income
Tax Ordinance, 2001 (hereinafter referred as the Ordinance) by the Toxation Officer for
the assessment vears 1994-95 o tax vear 2003,
2 Brief facts of the case are that the complamnant was sanctioned refund of
Rs.1.567 369 for the assessment year 1994-95 1o tax vear 2003 whereafter it applied for
additional payment for delayed refund in terms of section 171 of the Ordinance. In
response thereto, however, the respondent issued a show canse notice dated 18,06, 2008
firr cach of the years involved asking the complainant to explain by 2507, 2008 as to why
the claim for addinonal payment for delayved refund may not be rejected as if was not
fond in accordance with law, Tt is stated that the learned AR of the complainant. vide
his application dated 24.07 2008, requested the Taxation Officer 1o allow 15 days time
for explaining the position and making compliance of the show cause notices but the
Taxation Officer, without intimating the complainant about the rejection or otherwise of
the application for adjournment, passed the impugned orders for each of the years
involved, Tt is further contended thit the show cause notice was issued under section
17004} which itself is illegal and wltea vires as it is beyond the scope of this section and
that the impugned orders have been passed without affording an opportunity of heanng o
the complamant thereby violatnng the principle of natural justice and are, therefore,
illegnl.




) Keplying 1o the allegations in the complaint, the Director General, Regional Tax
EHTee i his written report has stated: that the claims Tor compensation of the laxpayer for
the assessment years 199495 10 3003 have been rejected by passing a speaking order
under section 17004} of the Ordinange alter providing an opportunity of beine heard, It is
stated that the date of compliance of the show cause notice was 25.07.2008 and since no
vompliance was made on this date por any application for adjoumment was received,
therefore, the Taxation Officer rightly proceeded (o pass the impugned orders

| Parties have been heard and the record privduced his been examined,

2 The leamed AR of the complainant has fumished a copy of his application dotied
24072008 addressed tw the Taxation Officer requesting for time of 15 days and this
apphication has been duly acknowledped by the Tuxpavers Facilitution Centre by affiving
the official seal thereon. When this was shown o the DR, he conceded thar the
application for adjournment was duly received but was probably not forwarded by the
Toxpayers Facilitation Centre 1o the concerned ‘Taxation Officer.

4 In the sbove circumstances, the conténtion of the Commissioner that no
complance was made on the doe date and no adjoumment application was received is not
carrect. Before proceeding (o pass the impugned orders, the Taxation Officer should have
given a finding on this application which he failed 1o do, Under the circumstances, it is
evident that no proper opporiunity of hearing was provided 10 the complainant though it
is an old maxim of law thal no one should be condemned unheard. The principle of
natural justice requires that hearing be granted 1o o person being condemned unless the
relevant statute specifically excludes such an opportunity,  Sinee the impugned onders
have been passed withoul providing opportuniny of hearng o the complainant as required
by law, therefore, these are not sustainable. Al these orders being contrary (o law and
principle of natural justice ntamount 1o maladministrton. In the circumstances. it is
recommaended that

ih FRIE w divect the concemed Commissioner o invoke the privisions ol
section 1224 of the Ordinance in respect of orders dated 26072008
passed under section 17004} of the Ordimance for the assessmen) yeuars
199495 (o tax year 20003 and

ni to direct the concerned Commissioner 1o re-examine the matter afresh and
decide 1t on ils merits within 45 duvs of the receipt of this order in
accordance with law and facts of the cose after providing o reasonable
opporiunity of hearing 1o the complaimant,

e} Compliance be reported within 07 days after doing the needful in terms of
(0F & (11 h abowve

WJUSTICE (R MUNIR A. SHETKH)
Federal Tax Ombudsman
[hned: -2



BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, KARACHI

COMPLAINT NO.1634/2008

Mis. Shalimar Butlders (Pvi) Limined,

Through: Muhammad Mehtab Khan { Advocine),

1" Floor Rizvi Chambers,

Akbhar Road, Karachi. Complainant

Versus
The Secretary.
Revenue Davision,

Islamabad Respondent

Dealing Officer: oMo Asad Anfl, Adviser

FINDINGS/DECISION

Present: Mr. M. Mehtab Khan, Advocate : for the Complainan

Mr, Asim Siddigui. DCIT. Income Tax. for the Respondent

The complainant, a private limited company engaged in the business of builders
i= aggrieved by the penalty order under section 183ih) of Income Tax Ordinance. 20601
(hereinafier referred as the Ordinance). passed by the Taxanon Officer of the Income Tax

Dreparmmenit

r Brief facts of the case are that for the assessment yvear 2000-02 the complainan
filed its return of income wherein a loss of Bs. 1,028 992 was declared, The assessment
for this year wos completed ex-parte under section 63 of the repealed Income Tax
Ordinance, 1979 (hereinafter referred as the repealed Ordinance) and income  was
determined at Bs.3,400,000, The complainant felt aggrieved by such onder and tiled an
appeal before the Commissione {Appeals) who allowed some rehiel but the complaimant
still feeling dissatisfied, prefemed an appeal before the Income Tax Appellate Tribunal
against the order of the Commissioner (Appeals).  The Tobunal,  vide order dited
1503 2000, st aside the entire assessment with the direction (o the Assessing Officer "o

evamine the comtentions of the assessee reparding projects wnderfaken i Coulistan-e




folvar o elvewliere Gand b, thereafier, treatment be aecorded on the bavix of actualities on
fisetinad! cened fegnd plene. ™ 10is stated that pursuant to the above order of the Tribunal, the
original demomd stood eliminated and o fresh notice of heanng under section 61 or 62 of
thee repealed Ordinance was received by the complainant and also no order under section

124 of the Ordinance read with section 62 or 63 of the repealed Ordinance giving appeal
elfect was received. However, the complainant has been served with the impgned
penalty order under section 183 of the Ordinance imposing o penalty of Rs 537,447 fur
dalleged non payment of orginal iy demand. On receipt of this order, the complainant,
vide leter dated 1708, 2008, informed the respondemt that it has not been served with any
appeal effeet order and i such an order has been passed, it may be providied with a copy
thereof which wis not done. Thereafier, the complomam also wise @ letter dated
| 7000, 20008 10 the Commussioner Tax Facilitation Division (TFD) o priw ide a copy of the
assessment ofder, the notice of demand and 1T-30 but the said Commissione: his also nol
provided any such documents althoogh it is the jurisdiction of Commisioner TED o
serve the assessment order on the mxpayvers. The complainant also wiote 8 leter dited
302008 1o the: Taxation Officer. TP Division o provide certified copies of the onder
shects for the assessment year 2000102 but he hos also not given any response. I is stated
that thereafter the Taxation Officer (Enforcement), vide lelter dated 15072008,
threatened the complainant woomake pay ment of the outstanding demand lailing which s
propertics will be attached whereopon the complainant, vide letter dated 25072008
asked again for the copy of appeal effect order bui again no response has been received.
Phe learned AR of the complainant has contended that the impugned penalty order is
Megal as the complainant has not been served with any appenl effect arder after ils
remand by the Tribunal and since there is no ax demand in the feld, therelore. the onder
tmpasing penalty for the non-payment thereod is o nullity and withoul jurisdiction. 1t is,
therefore, prayed that it be declared that the impugnied penalty order passed under section
FAZ(1 W b) of the Ordinance s illegal and  withou Jurisdiction and sccordingly be vacated.
i Responding 1o the shove, the Commissioner of Income Tax (Enforcement and
Collection) in her writlen report has stated that the “impugned order wnder sectiom
TNIE Wb for son pavment of aubstanding avrear demand wis passed well within lepal

plinth " and that "allevation that po appeal effect order has been seeved i mot correct,

4 Partics have been heard and the record produced has been examined.

5 e Commissioner in her writtén report has oot elaborated us o how  the

allegation 15 not comect as she has neither confirmed that pursuant to the order of the



Tribunal, an order under section 124 was duly passed resulting in some tax demand for
non payment of which the imposition of penalty was justified nor she has sent a copy of
such order nor any evidence that such order under section 124 of the Ordinance was
served upon by the complainant. At the time of hearing, the DUR also was unable 1o show
that any such order was passed nor he has produced any evidence regarding service of
such order upon the complainant. It has, therefore, not been proved and established tha
there wos some fax demand in the field which was outstanding against the complaimant
and nom payment of which justified the imposition of penalty, [n these dircumstances, the
impuened order passed under section 18301 Wb} of the Ordinance for the assessment
200001 5 contrary to law, arbatrury and  unreasonable  which  tantamounts (o
maladmimistration. It s, therefore, recommended thag

i}. FBR 1o direct the concerned Commissioner o cancel the order passed
under section 183 13(b} of the Ordinance for the assessment yeor 2000-01
by invoking the provisions of section 122A of the Ondinance within 15
days of the receipt of this order and;

i compliance be reponed withim 07 days after doing the needful in erms of

{1) above,

JUSTICE (R) MUNIR A, SHETKH)

Federal Tax Ombudsman

Dated: - 20008



CASES RELATED
TO
CUSTOMS



BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, LAHORE

COMPLAINT NO.273/ 2008

MY Ui Build Associates (Pyve ) i,

Limi Tower, Lawrence Road,

Lahire. Complammant
Versus

The Secretary,

Revenue Division,

[slamabad. ... Respondent

Dealing (Mlicer: oo M Muhammad Akbar, Adviser

FINDINGS/DECISION

Present: Mr. Omer Arshad Hakeem and Mr. Wascem Ahmad, Advocates
for the Complainant
Mr. Yasin Murtaza, A, Customs Drypont, Lahore for the
respondent

The complainant had entered into a contract with © & W (Communicanon &
Waorks) Department, Government of the Punjab, for installation of Adr-Conditioning unit
in Lahore General Hospital, After award of contract, the Medical Superintendent of
Lahore Ceneral Hospital addressed two letters o the CBR o seek clunfication as o
whether or not the Air-conditioning unit being impored by the complinmant on account
of Lahore General Hospital was exempt from payment of customs duty and =sales tax. The
Secretary Customs (Exemption), CBR vide his letter dated 053.07.040 clarified that i
goods came in the name of Lahore General Hospital and were deéstined 10 stay in the
Hospital the same were classified under HS 991400000, The Secretary Sales Tax ( Tarffy,
CBR ruled vide letter dated 2506048 that under senal Nod6A of the Sixth Schedule o
the Sales Tax Act, 1990, the goods imported by the Federal/Provincial Governmen were
exempt from payment of sales tax; the import of Air-conditioning unit by M Uni Build
(Pve) Limited to be installed at Lahore General Hospital was. therefore. exempt from
sales tx. Upon receipt of the aforesmd rubings, the complamant established two Letiers
of Credit dated 13,0005 and 180105 It was clearly mentioned in column 10 of the LACs
that  these were being  estabhished by the complainant on sccount of  Medical
Supenntendent of Lahore General Hospital  through XEN PWD. Clearance ol
consignment imporied throsgh G Ds dated 3000405 and 02,0505 was sought under claim
of exemption of customs duty in terms of Heading 99140000 and exemption from the
whole of sales tax was sought in terms of serial Nowd6A of the Sixth Schedule 1o the
Sales Tax Act, 1990, The exemption from costoms duty and sales s was allowed
beciuse the complainant had complied with the preseribed conditions of exemption. The



{5 Lahore General Hospital also: submitted: o the depanment “Mﬂ‘iﬂkiﬂg that the

praprrient would be used Tor the purpose for winch it was imponted. As 4 resolt of pos-
it of the impon documents the Directorate of Revenue Receipt Audit (DRRA) issued
s wudit observations doted 12 10,05 and 02,02.06. Based on these nudit observations,
the IO ssoed two demand totices dated 02,0806 and 12.02.07 asking the complainant
o showw cavse why duty and tases shon paid should not be recovered from them dx the
soods which were got cleared were nol exempl. The comploinant submitted replies 1o the
Sermand-com-show ciuse notices Esmead by the D.C, The D.C did not decide ithe case, The
prncipal appraiser vsued heanng notces and rased vanows queries. The complaimant
ipprised the principal appradser that G0 the subject air conditioning plant was imporied
for installation in Lahore General hospital through a contract with PWD and the tmporied
plast wis correctly clossified under PCT heading 99140000, (i) the customs duty and
sales wx were excmpted by the CBR vide rulings dated 0507 2007 and 25,0604, (i)
customs  doty was correctly. exempied by the assessing stafl on the strength of
iindertakings of M/ Labore General Hospital, (v the sid plant had been installed @
Luhore General Hospital which was venifiable. Despite that, the principal appraiser issued
an ilegal O-1-0) No.O1ANE dated 120008 withow! apprecianng ihe meris of the case and
withoul being competent 1o pass the impagned onder, The aforesald action amounted (o
maladministration”. The impugned O-1-0 deserved 1o be cancelled. The principal
appralser was nol competent o pass order when demand-cum-shivw gouse notices: had
been ssued by the D.C The Customs Aet, 1969 did net allow a subordinate officer of
BPS-16 s pssume junsdiction of a senior officer of BPS-18, The issuance of hearing
nutices by the principal appraiser wis bevond jurisdiction, The principal appraiser also
tenared rulings ssoed by the CER. An identical audit observation No. 15 dated 26,080,006
was contested by the DUC. Show cause notices sufferéd from factoal infirmities inasmuch
as thee amount of shori-realized duty and fxes and the valoe of soods were incorrectly
worked out, Show cause notices did not invoke the provisions of any statutes, which
rendered them void, The fmpugned onder was hit by Limitation permsd of 90 days as
prescribedd in section 179 of the Customs Acl. 1969, The aforesaid prescribed period was
tindistory as held by the Lohore High Coun i judgment inowrin petition No. 1333 106
and ulse by Division Bench of Lahore High Court in STR No68/06. The impugned O-1-
U NoOVOS dated 12.01.08 may be declared illegal and unlawful and the same may be set
aside
. In reply, the Revenue Division has submitted that since the complainant had filed
an appeal against the O-1-0 before Collector (Appeals) and because the impugned crder
determined lability of duty and taxes the complaint was not maintainable in terms of
clinse 2 ja ki) of the FTO Ordinance, 2000, ‘The complainant imporicd consignments
compnsing chillers and cooling towers vide different G.Ds and got them cleared free of
duty and taxes in terms of PCT Heading 9914, read with Sixth Schedule o the Sales Tax
Act, 1990 I, however, paid advance income tax at 6% at the me of clearance of gons,
decording 1o the DRRA. the benefit of PCT heading 9914 was admissible on imports
made by Hospitals mun by the Federal Government or Provincial Government, The
subject consignments were imported by a third party Le. the complainant and were not



imported directly by the Lahore General Hospital and as such exemption was incorrectly
extended resulting in short-realization of government dues amounting 0 Rsd, 165809/
The case was decided vide O-]-0 No VOB dated 12.01.08 after jssuing show cause
notices dated 2ZR08.06 and 12.02.07 and after affording opporunity of personal hearing
to the complainant. The CBR vide ats letter dated 05:07.04 had clanfied w the M5
Lahore Ceneral Hospital that the goods had 1o come in the name of Lahore General
Hospital as impont and should be destined to stay in the Hospital in order to avall benefit
aof PCT heading 9914, The complanant had o comply with various conditions, The
clanfication ssued by the Secretary Sales Tax was pot in conformity with the conditions
laid down in PCT heading 9914, The clarification was also in contradiction 1o the one
issucd by the Customs Wing of the CBE. Column 10 of both the LACs described “"Mis
Uni Build Associate (Pvi) Lid. Uni Towers Lawrence Road, Lahore Pakistan Account
Medical Superintendent Lahore General Hospital, Lahore through XEN PWD37, Mere
mentioning of the name of the M5 on the L/Cs did not entitle the complainant 1o
exemption of customs duty and sales tax. The exemption from customs and sales tax wis
available subject 1w fulfillment of presenibed conditions, The underaking given by MLS
did not carry any legal authority in terms of the provisions of PCT heading 9914 s the
import was made by the complainant and not by the Hospital, which was a pre-requisite
for entitlement o any exemplion. The release was allowed erroneously, Show cause
notices were issucd by the [D.C in exercise of the powers vested in him under section 4 of
the Customs Act, 1964, The principal appraiser was the appropriate officer i lerms o
section 32(3) of the Customs Act, 1969, read with SROITIHHO2 dated 15.06.02. He
decided the case on merits, Show canse notices and subsequent hearings were conducted
in terms of section 32(3) of the Customs Act, 1969 rather than section 179 of the
Customs Act, 1969 The principal appriviser had also sought clanfications on varioes
issues from the complainant but it failed 1o reply to the gqueries. In the cied case, the
impart was made by M5 of DHQ, Sahiwal Hospital and the applicant as per the
appropriate column of the LAC was MLS Sahiwal on accoum of M/s Uni Build Assocunes
(Pvi.) Lid. That is why the Collectorate contested audit observation. Recovery of
legitimate government dues should not suffer on account of mere rechnicalities. A time
limit of three years was preseribed Tor issuance of demand-cum-show cause nstices under
section: 32(3) of the Act and as such the case was not it by nme limitation, No
‘maladministration” was commutied. The complaint may be dismussed being devond of
merit. The complainant may be asked 1o pursue its appeal belore Collector { Appeals),
Lahore.

3, During the hearing, the AR submitted that before opening L/Cs the M5 Lohore
Gieneral Hospital inguired from the CBR abowt the admissibiliy of exemplions under
Customs and Sales Tax Acts, The CBR confirmed availability of exemptions. Column [0
of the L/Cs showed the name of General Hospital 1. Uni Build Associates (Pve) Lud wo
the secount of M.S Lahore General Hospital, Two show cause nobices were 1ssued. One
of the show cause notices mentioned only G Noo19 daed 02.07.05 but did niot cover
G, Ny, 124 dated 06.07.05 while demand on the basis of two G.Ds had been impugned
in the O-1-0. The DR remarked that sudit observation No.§ covered two G.Ds nomely



Gl No 19 amd G No 124 and iogether they involved duty and taxes dmeinting o
o I6THIRG.. The AR submitted that the demand-cum-show cause notices were issued
by the DO but case was decided by the principal appraiser which constituted
aladmanistration”’. The impugned order says that the appeal could be filed agamsy the
aftresatd order under section 193 of the Customs Act, 1969, Appeal under section 193 of
the At could be filed only when orders were passed under sections 79, 80 and 179 of the
Customs Act, 19648 The impugned onder was not passed under any of these seclions,
Again the order passed by an officer below the rank of an ALC. was nor appealable under
section 193 of the Custoans Act, 1999, Show couse notices did not invoke the relevant
provisions of law, The AR cited Supreme Court’s judgment reported us PTCL 2002 CL 2
where i was nuled that demand notces in the absence ol statutory show couse niotices
were without lowlul foundotion, things reguired by law o be done o centain manner
minst be dome m the same manner gy preserbed. Show ciuse notices were illegal. In
upport of s contention the AR drew attention o FTO s Andings reported as 2003 PTD
2386 in complaint No. 3903 dated 05.04.03. The order passed by the principal appralser
was sketchy, lop-sided and non-speaking inasmueh as it failed o deal with the arguments
of the complameani

4 The DR submitted tho the L/Cs were in the name of M/s Uni Build Associntes
() L, The apphicant for L/Cs was not the Lahore General Hospitl. Rulings issued
by the CBR dated 050704 showed that the goods had 1o be in the name of General
Hospital. According o heading 9414 poods were o be imported by the Hospital run by
the Federal Government and the same could not imported by someone else on behall of
the Hospital. The Hospital should have jsell opened the LACs. As for sales tax, sermal
N 3d ol the Sisth Schedule clearly lod down that the import had 10 be made by a
Hospital run by the Federal Government. The Hospital should have imported the goods
directly and not theough 4 thied party, Income tax department did not allow  any
exemption o the complaiant und the complunant had o pay income fux. The audit had
ubserved that the benelit of heading 9914 was wrongly extended. The D.C. issued show
Cause Botices as he was competent 1o exercise the powers of o subordinae officer fn
termik of section 4 of the Customs Act, 1969, The principal apprabser was the appropriate
efficer in terms o seetion 32(3) of the Costoms Act, 1969 read with SRO3T11HMN2 dared
130602, Section 32(3) of the Custom Act allowed recovery within three years. In terms
of the contract the complainan firm was to install the cquipment at its own cost, meaning
thereby, that the customs duty and sales 1x had 1o be pand by it. The principal appraiser
decided the case upholding audit observations. After passing order under section 32030 of
the Customs Act the principal appraiser allowed the complainant 1o file appeal against it
betore Collector (Appeals). The complainant had already filed appeal. Alihough section
P did not admit appeal ngainst section 32(3) of the Act but i per practice such appeals
were bemg entertained by Collecton (Appeals), The DR admitied that although section
203) of the Customs Act was not invoked, the word “omission’ wis used in the show
canse nitices, which was sufficient. The Supreme Courtin s judgmient hod ruled that the
exchequer should not suffer due 10 mere technicalities, FTOYs junsdiction was borped
under section W2) of the FIO Ondinance. The AR argued thit according oy section



S(2)a) of the FTO Ordinance. 2000 FTO s jurisdiction was ousted only il @ case was
subjudice before a court of competent junsdiction. e also added thar since Collector
iAppeals) could not entertain appeal against an order passed by an officer lower in rank
w the AC the appeal was practically not pending before Collector (Appealsh. The
complainant. the AR submitted. had filed the appeal later than filing complaint i the
FTO Secretarion. The expression 'omission” was being stretehed to cover up non-
mentioning of section 3235 of the Costoms Act m show couse nobces. Specific sections
and sub-sections and the imgredients thereof should have been invoked in the show cause
notices, The AR stated that he would be satisfied if the competent authority re-decided
the case denovo and passed a speaking, appealable order because, as itois, the order
passed by principal appraiser wos sketchy, lop-sided, arbitrary and non-speaking. which
failed 1w deal with the argements of the complimnant. While deciding the cuse afresh, the
AR added. the competent authority should enbist all of its arguments. including objections
to the show cause notices, deal with them and then decide the case on its merits

3 The arguments of the parties and record of the case have been considered and
examined. The complainant smported Asr-condiioning and chilling vmts on the account
of Lahore General Hospital for installation in the aforesaid Hospital, To begin with, the
poods were allowed release without pavment of duty and taxes. Subsequently, however,
the DREA vide its two audit observations opined that exemption was incormectly allowed
As g resul. the DO Costoms issued bwo show couse notices callmg upon the complamant
as 1o why short-realized amounts of duty and taxes be not recovered, Show cause notices
were, however, decided by the principal appraiser.

i The complainant comends that (i) smee gonds were imported on account ol
Lahore General Hospital and those were destined (0 stay in thit Flospital amd all the
conditions were complied with and the exemption had been allowed by the CBR throuigh
its two rulings, the goods so mmporfed attrocted exemptions. The bills of entry indicated
the name of Luhore General Hospital. The complomant also provided anstallation
certificate to the department (i) the primcipal approvser who passed the impugned 0-1-0
wits nol competent to decide the case as the show cause notices were issued by the [0,
(i) the show cause notices so lssoed were vague, (vl the principal appridser, who
diecicled the cases, passed sketchy and lop-sided order which did mot deal with any of the
complaimant™s following contentions even though the G-1-0v incorporated the same:

(a) The subject nir conditioning plant was imported for installation in Lahore
Cieneral Hospital through a contract with PWD and the imported plant was
correctly clussified under PCT heading S 14000,

(). The customs duty was exempted by the CBR ander O No 075 098-Clus-
Exm dated 05,07 2007 and 8T was exempted under C.No {2351
dated 25062004

(el The customs duty was comectly. exempted by the gssessing sl on the
strength undertaking of M/ Liahore General Hospital,




e} The sard plam had been installed at Lahore General Hospital where it was
operating properly and the same could be venified at any time,

i the impugned order wis also flawed in that s preamble the complamam was
auviked that in case 1© was agerieved by it it may file appeal agninst the order befone
Collector (Appealsh Customs, Federal Excise and Sales Tax, Lahore under section 193 of
the Customs Act, 1969, Section 193 of the Customs Act did mot admit appeals spainst
orders passed by an officer of Coustoms below: the runk of an AL Although the
commplanant Tue filed appeal before Collector { Appeals) bat the appeal so filed could not
e entertained by Collecior {Appeals) under section 193 of the Customs Act as the order
had been passed by an officer below the rank of an AC, (vi) again, appeals under séction
193 of the Customs Act were sdmitted against orders passed under sections. 79, 860 and
P79 o the Customs Act. Since the impugned order had not been passed under any of the
aloresid sections, how could the .'I]'l-'|".ll.'.I|| lie before [_'1'li|l.,‘1ll_'|l {f‘\FII)q_'u_h\j wmder secton |'-i|3
of the Costom Act! (vii) the mandistory tme limit of 90 days provided under section 179
of the Customs Act, 196AY wis violoted and henee the order wias v oued o than aceount also,

Ihe respondents, on the other hand, contend that (i) the goods were not impaorted
directly by the Hospital, Since the import was made by the complamam the benefit of
exemption wis not available, (i) the principal appradser was compelent as per serial
No A0 of Notification SRO3TII02 doted 15.06.02 10 decide the case as he was the
appropriote. of ficer under section 32(3) of the Customs Act, 1969, (i) the DO issued
shivwe Canse nistices becanse he was empowered (o do so under section 4 of the Customs
Act o exercise the powers of a subordinate, (iv) vanous clafdfications were sought {rom
the complainant but the complainant falled 1o give reply, (v) since the complainant had
filed appeal before Collector (Appeals) and the impugned order determined a liability the
complaint was not entertainable under section 9(2) of the FTO Ordinance, (vi) sice the
complamant was not entitled w0 exemption it had pard mcome tax 1o the income
department., (i) the clarification issued by the secretary, Sales Tax. CBR, was not in
contorminy with the conditions laad down in law,

K As regards respondents” contention that FTO' s jurisdiction was ousted in terms of
secton WIWak&(b) of the FTO Ordinance. 2000, this is 1o puant ol that the appeal
dagainst the impugned order was filed by the complainunt before Collector (Appeals) on
LOZO8 subsequent (o filing compluint in the FTO Secretanat on O8.02.08 and as such
the matter was not subjudice belom a count of competent jurnisdiction on the day the
complaint wus filed. The FTO s competent o investigate  complants involving
‘maladministration”. The complatnant’s contention that the impugned order is hit by time
Nmitanon of 90 doys as presenibed under section 179(3) of the Customs Act. 1969 s T
sustmnable because the case, o has also been clarified by the respondents. did non fall
within the purview of nor was decided under section 179 of the Customs Act. A close
serutiny of the case records shows that subsequent to audit observations, demand-cum-
show cause notices were ssued by the DUC but the order was passed by the principal
apprutser. The impugned order has been passed in o rather slip-shiod and lop-sided
manner for it is both sketchy and non-speaking. Although it enlists the argumems of the



complainant. and  alse  acknowledges that  complainant’s  verbal arguments  were
considered before deciding the case yet it fails w deal with complaimant™s contentions. In
fact, the principal appraiser. who decided the case against the complainant, Tailed 1o
record any findings on any of the issues rscd before lum. As imndbcared above, the
complainant had raised many a plea before the adjudicating officer but none of them his
been dealt with or rebutted by the deciding olficer. Each plea advinced should have been
properly dealt with, and if it was not found seceptable, it should have been trmed down
with reasons. The snappy conclusion drawn in the impugned order by the principal
appraiser 15 nol supported with reasons, The complainant’s arpuments have  been
arbitrarily shut out, Mouting due process of law and the principles of nature justice, The
fatlure 1w pass o speaking and well-reasoned order, withoot assigning  reasons for
rejecting complainant’s arguments. amounts (0 “maladmnistration’

Ly, Furthermore, the impugned onder is silent about the provisions of law or the
sections of the Customs Act under which it has been passed. However, it advised the
compluinant that it may file on oppeal against the order under section 193 of the Custom
Act, 1999, Under section 193 of the Customs Act appeals can be liled beltore Collector
(Appeals) agminst orders possed under secnons 79, 830 and 179 of the Customs Act. The
impuzned order 15 flawed in that i does not disclose, os aforesaid, the provisions of
law/fsections of the Customs Act under which it has been possed. Section 193 ol the
Customs Act stipulates that a person aggricved by any decision or order passed under the
aforesaid sections by an officer of Customs not below the rank of an ALC may prefer an
appeil o the Collector (Appeals). Thus “maladministration” is further compounded by the
fact that the principal appraser, being lower in mnk than an AC, misdirecied the
complainant vide preamble of his order o appeal sgainst the impugned: order befone
Collector (Appeals) under section 193 of the Custom Act despite the fact that the
aforesaid section does not sdmit appeals against orders passed by officers below the rank
of an AC. “Maladministration” is established. Accordingly, it is recommended that the
Revenue Divisiom direct the competent authonty o

I Reopen O-1-00 Mo, 0108 dated 120108 under section 195 of the Customs
At 1969, ser itaside and pass o fresh speakmge order onthe ments of the
case in aceordance with the provisions of law after dealing with all of
complainant’s arguments, including the argument that the show canse
notices were vague and after providing it the opportunity of hearing. The
orcder should also disclose the correct name of the appellute forum from
which the complamant may seek remedy as provided in law, if it finds
sl nggrieved by the order so passed

i Compliance be reported within 30 days of the receipt of this order.

CUSTICE (R MUNIR A SHETRH)
Federal Tax Ombudsman
Dhated; -200H




BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, KARACHI

COMPLAINT NOLSG632008

M Nadeem Impex
hrowgeh s Proprieton
M Muansoor Ellal Shamsi
1 22-Wiser Mansion
Micol Road. Karachi. -‘-l”"'ll"ll“niﬂ'”

Versus
Jecrelany .,
Kevenue Ehvision
I=)ammiabad .Rn“-rulm.trn:
Dealing Officer: M M. Mubeen Ahsan, Adviser

FINDINGS/DECISTON

Present Mr. G AL Khan, Advocate for the Complamant
Mr Masood Sabir, Assistant Collector of Customs (Appraisement)

The Complainants are engaged in the impon of Electric Saver 1 damps of Chinese
orgmn from o manulacturer on H_"_l_'u!_'j.[ 11._1-,1-.. ardd 10 werms of an -'"lgl".‘\.'lllt‘“[ executed on
US-01-2005, fused amd defective bulbs can be returned to the shippers who are redpuired 1o
replace them free of charge, The Complainants stated that owt of 70 consignments
imponted during 05-05-2005 10 12-11-2005, they returned 88752 bulbs 1o the shipper
which were replaced free of charge in March 2007, The classification of ihe

Replacement of defective Encrgy Saver Luamps” wiis claimed ander HS 9916 but the
LCustom House informed them that the goods were not entitled for henefit under HS 9916
and were classified onder HS 85393910 chargeable 1o duty and taxes They lurther stated
that the value of the replaced bulbs was arbitrarily enhanced withow any basis from
R3340 10 SLIAT06/- and no reason was diselosed 1o reject the declared iransaction
value: the Departiment did not disclose which method of valuation from sub-section (1) (o
sub-section (9) of section 25 of the Customs Alct was adopted bypussing vanous methods
for the determination of value ond identifving o particular method of valusition.

I'he Complainants alleged that they were kept completely in dark with respect 1o
(1) Reasons of ignonng the classification elpimed under HS 9916 and adopting HS
BRID30L0; (i) Reasons for enhancernent of valie and disclostre of micthiod of valuation;
and (in) Reasons for adopting a particular method of valuation without disclosing its
nature. However, in view of the fact that heavy demurrage had alveady sccumulated, they
had o option but 10 make payment on the basis of enhonced valie on [ 7-05-2007 under
protest pending decision at the appellite forum



3. An appeal was filed before the Collector { Appesls) on the following grounds:

(i) Classification under HS 9916 could not be rejected as the imported
consignment completely followed the prescribed conditions.

(i}  The examnation repori recorded that the export of fused and defeciive
bulbs was undisputed and constituted the basis of classification under HS
9916,

(i)  Examination repon ot the time of import clearly demonstrated that
imported  bulbs were in conformity with the exported goeds which
qualified classification under HS 9916,

4. The Collector (Appeals) was reguested o set aside the determination of
classification and valuation of goods and refund the recovered taxes. He allowed the
appeal. and vide order dated 04-09-2007, set aside the classification of the Department
and accepted their plea that the goods were clussifiable under HS 9916

5 It was stated that after the expiry of appeal penod, the Complamants apphed on
16-02-2008 for refund of duty and taxes amounting to R< 3043136/, A number of
personal visits were made (o the customs officers but they always got the reply that the
relevant file was non availuble. 1t has been requested that the Respondemt be directed 1o
return the exeess duty and taxes immediately, allow mark up @ 5% per month from the
date of the order-in-appeal, and any other relief deemed proper in the circumstances of
the case be allowed.

. The Federal Board of Revenoe forwarded parawise commenis on the complaint
from the Assistant Collector of Customs (Group-%V1) who stated that the benefit of
concessionary PCT heading 9916 was refused as it did oot fulfill the conditions, the re-
impon of replacement of goods was delayed bevond one vedr and four days, and there
wos po need of any formal order as the matter pertained o the grant or otherwise of the
concessionary heading 9916 and not to assessment of duty and taxes, It was further stated
that the assessment was made by the Depatment on the strength of Valoation Rulmg

dated 26-02-2006.

! Assistant Collector further stated that the Department was of the considered
opnion that the grounds of appeal and the prayer made by the Compluinants was not
legal and justified. No refund of duty was due in the cise as section 19-A of the Custinms
Act lmd down that, unless proved otherwise, it would be deemied thar full incidence ol
customs duty and other levies had been passed on o the buyers as a pant of the price of
such poods. The defect of the imponed goods wis detected after the items were acguired
and put o use by the end consuamers W whom duty and taxes hod been passed on; no
refund was due 1o the importer. The Complainants were given a chance vide letter dated
21-05-2008 1o prove that the effect of duty and taxes had not been passed on o the
consumers through o certificate of Chanered Accountant but they replied vide letter dated
23-05-2006 thar the information called Tor had no relevance with the order-in-appeal
passed by the Collector (Appeals).

B, It was Farther grgued thu the order-in-appeal dealt only with the admissibility of



pecial POT headimg 9916 and did not address the question of payment of refund as
cladmed by the Complamants, 18 was prayed that the complaint being devoid of merit,

malafide ood vexatious be dismissed

3 Ws GooAL Khan and Company. vide letter dated  16-06-2008, submitted o
statement of objections on the Department™s comments stating that the complaing had
bieen filed after mmoaction of the Depantment for seven months and twenty days and non-
complionee of the appellate order which has not been challenged before the next higher
forum and no reasons hiave been given Tor the inaction. Since the appellate order was in
thee field the Depantment should have complied with it The lesmed Counsel contested the
claim that there was no need 1o issue formal order as it would mean that the right of the
aggrieved person to seck redressal dt the higher judicial forums would b abrogated. It
wigs also wtally agaimst the express prewvisions of section 24A of the General Clauses Acl

10 The learned Counsel further stated that thie Viluation Rl.lll!'lH L[;j.tg_'.l_l 1{1{']2-.:{1“‘1
was specific woa GO dared 22-06-2006 and was not applicable 1o the consignment
imported vide IGM dated 16-03-2007, The High Count judgments had clearly laid down
that any exercise for determination of transaction value has o be made afresh in each
case of import under sub-sections (1) w (90 of section 25 of the Customs. Act by
application in sequential order and reasons fog switching over to the next sub-section
have 10 be recorded and disclosed 1o the importer. With regard 1o the provisions of
section 19-A of the Act it was clarified that incidence of tx was Tully passed on to the
buyers and the Encrgy Savers Lamps were sold with the guamantee of replacement if
found detective. In order o meet this kind of eventuality a new HS Code %916 was
created by the Finance Act 2005-06 1o cover the goods supplied free of cost us
replacement of identical goods previously impored within warranty period not excecding
ohe vear and werg subject 10 1l|.:|3. ot zero per cent Therelore, 11 was argued, such
replacement goodds were also exempied from payment of sules tax

I It was stated that the Complamants had never asked for retaim of tax already
transferred 1o the buyers/consumers but had agitated for retarn of wxes levied and puid on
replacement of goods supplied free of charge by the shipper which were not subject o
payment of customs duty and sales tax on the basis of the aforesaid arguments. When the
appenl had been allowed by the Collector (Appeals), its consequential benefits should
automatically and fully acorue when no contrary order of higher legal forums has been
obained

12 The Assistamt Collector of Customs submitted further comments on the rejoimnder
s Tollows:

) Mhe Complainants have failed 1o esiablish that the incidence of duty and
lases was not passed on to the consumers as required under section 19-4
ol the Customs Act. The order of the Collector (Appeals) did not dilae
upe this issue and merely condoned the delay of four days. “The effect of

4 substantive provision of law cannol be undone through a quasi- judicial
arder”,

() The Complaimanis failed 1o prove that defective bulbs were actually



replaced 1o the consumers. They should produce a list of distributors and
retailers with full details and copies of the invoicesicredit niotes for
replacement.

(i) In oo situation of replacement it would seem that the importer was only
acting as a go-berween the manufacturer and end consumers.

vy The declared value of goods imponed free of charge was nol transaction
value at all and it was incumbent on the Department to determine a fair
assexsable value under sectiom 25 of the Customs Act and Rules made
thereunder.

{v) Inder sub-section (2) of section 25, the onus of providing the details of
costs and charges lay on the importer which he failed o do oand the
Department was entitled 10 move o the next sub-section of section 25 1o
determine the value of goods which was done accordingly,

(v} The Valuation Ruling dated 26-02-2006 was applicable on import of
identical poods. The Valuation Rulings are invariably  consensus
documents issued after consulting the imponers” association elc

(vii)  The importer is not entitled w the benefit under PCT heading 9916 (for
reasons not clearly mentioned by the Assistant Collector),

13, During the hearing of the complaint, the learned Counsel stated that the Collector
of Customs (Appeals) in his order No68IVZOOT dated O4-089-2007  allowed  the
Complainants” appeal for clussification of the goods under HS 9916, He referred to the
detailed remarks in the second part of paragraph 3 of the order-in-appeal Mo 62002007
dated (4-09-2007 where the implications of the PCT heading 9916 allowing the importer
b return the defective goods 1o their foreign supplier and import replacement thereof free
of dutyftaxes were elaborated. The Collector ( Appeals) concluded his order as follows:

"The departmental represemative has admitted that the appelloms fulfil all
conditions except the condition no. | above: that the goods should be reimported
within one yvear of the date of original import. Therefore, the principal issue Tor
me o decide is whether the delay occorring in reimpaort of the goods wos beviond
the control of the appellants and whether the same should be condoned. Before
addressing the aforesaid ssue, it may be appropriate to appreciate the context and
purpose of creating the new PCT heading 9916, Obviously, 15 a trade fmendly
measure inasmuch as it allows imporers W0 rern the defective goods 1o their
foreign suppliers and import replacements thereof free of duty/taxes. The
conditions (reproduced above) attached to this facility are meant o forestall s
misuse, Another notable point about this facilitative measore is that the same
extends o all estegorics of poods which also indicates the miention of the
legislature. Obviously, time for detection of defect in respect of any imported
goods is dependent on s nature: in some cases defects may be detected
immediately whereas in other coses the imporier may take time to detect the
defect. In case of consumer goods, like energy saving lamps imported in the



istant cases. defects are not detected until the goods are actually. put o use. That
e why the law provides atthority to the Collector to extend the limitation period
i eenuine cases, In my opinion, the instant case is pretty genuine inasmuch as the
percentase of defective reported energy saving lamips is reasonable and, as per the
depurtmental representative, the appellants fulfill all other requirements laid down
wnder HS code 9916, Under the circumstances, it would be against the pnnciples
of natural jusiice set by precedents of superior courts of law through repeated
judgments as well as spirit of lvw Lo deny benefit of the facility 1o the appellants
ot the groand of time bar, Therefore, 1 order classification of the goods under HS
Coufe 9916, The appeal is allowed accordingly.”

) [he learned Counsel argocd that in view of the clear provisions of PCT heading
a6 the replocement of identical poods previously imponed within the warranty period
should have been allowed by the Collector of Customs (Appraisement ) becouse the goods
i mot militte agmnst any of the four conditions Tmd down under this heading.

{5 The Asststant Collector of Customs stated . that the scenano in which the
peplacement consignmient wias imported by the Complainants was totally  differcnt
because the defective bulbs which had been returned to the supplier did not meet the
comditions of PCT 9916, He stited thiat the warranty ciards with the sold bulb did not
indicate the circumstances in which o defective bulb was 1 be restored to the purchaser
by another bulb

| 4 I8 transpines from the above that the Department s nod implementing the decision
of the Collector of Customs (Appeals) and not allowing the benefit of HS Code 9916 10
the import made by the Complamants. It has been contended repeatedly that the duty and
wxes were passed on o the consumers and therefore the imponer was not entitled to the
duty concession. on import of replacements of defective Energy Saver Bulbs and,
consequently, the decision of Collector (Appeals) has not been implemented. 1t needs 1o
be understood that the two situntions are guite different. The Complamants are mot
clwmung refund of duty and taxes on the Bulbs sold i the market and returned by the
consumers. They have clavmed exemption of duty on the replacement consignment of
Energy Sover Bulbs classified under the following PCT heading 9916, Chapter 99, Sub-
Chapier IV, mtroduced by the Finance Act 2005-06;

PCT Ten] st
| Code | Drescription (%) | (%)
(1)1 = (2} (3 | 4

Sub-Chapter-1V
Imiport of Replacement Goods
Croods supplied free of cost as replacement of identical goods
previously imported including goods imported within warranty
period not excecdimg one vear or such extended period as allowed
by the Collector of Customs, subject 1o the following conditions;

916

(1) the goods were imported in pursuance of firm éontract sale. and
not under a contract of sale or return, on-approval; on consignment




for sale or on similar terms:

(i1} the poods at the time of importation were ol in accordance
with the terms of contract in respect of their description, gquality,
state or condition or had been damaged or defected;

(i} the goods were nol used except in circumstances in which
limited use was indispensable o reveal any inherent defect in the
imparted goods or 0 establish that they do sot conficm o the
conditions of the contract;

il the goods are returned abroad, they are returmed 1o the supplicr
and if they are not returned, they are deposited with customs for
further disposal,

Clearly in view of the decision of the Collector (Appeals), the Complamants are entitlad
0 the duty concession specifically provided lor replacement of identical poods, They are
also entitled 1o the refund of duty eic pmd by them on the import of consignment of
replacements.

57 With regard (o the second issue raised in the complaint about the valuation of
pouds, the Department hos relied upon o Valuation Ruling No 872020060 dated 26-002
20006 wherein reference has been made 10 o Goods Declaration dated 22-06-20006. This
ruling is intrinsically faulty. 7 i has been lssved (on 26-02-2006) as an advice for goods
declared on 22 -(6-20000, it would be meaningless because the Valuation Ruling cannot be
given four months in advance of a specific import. Ahernatively, if reliance has been
pliced on the evidence of value in Goods Declaration dated 22-06-2000. the ruling 1s
again wrong because s declared customs value cannot be made the basis of advice four
months prior o the import. Conseguently this Valuation Ruling cannot be given any
credence because it 15 manifestly irrelevant, Even if it were o comrect Ruling, it would sull
not be applicable because it was issued about an year prios to the import made in March
2M37.

5. It has been stated by the DR that the onus of providing the details of cost and
charges lay on the importer which he failed to do, According w the Customs Rules, the
action lies with the appropriate customs officer. Rule 109 of the Customs Rules (Chapter
IX) lays down that “Where the appropriste olficer has reason o doubt the wath o
aceuracy of the particulars or of documents produced in support of the declaration, such
afficer may ask the importer o provide further explanation, inéluding documents or other
evidence”, Rule 112 further provides that (i) Whenever the appropriate officer 15 unable
to agcept the transaction value without further inguiry, he shall give the imporer an
opportunity to supply such further detamled information as may be necessary o enable
him to examine the circumstances surrounding the sale™. The customs authorities have
not shown any evidence that they inguired from the importer about the declared value.
gave the reasons for not acoepting the trinsaction value, and provided the opportunity of
hearing; entire reliance has been placed on one year old faulty Ruling which was not
applicable in the time-frame of the present impaort.




19 Additionally, where ane method of valuation cannot determine the customs valoe
of the woods, the appropriate officer shall move 1o the next sub-section; he has
demoriteate o the importer the evidence relied upon and the reasons for nol accepting
the transaction value. Even in c¢ase of an applicable Vahuion Ruling (not in this
particolar case) the importer is entitleel to the opportunily  of rebutting the value
determimed by the customsfvaluation officials and of hearng, and 1o present  the
documents and evidence 1o support the declared value, I seems that the customs officials
have not reconciled with the elaborate system of valuation of goods contained i the
section 25 of the Act and leel more comfortable and content with the Valuation Rulings.
I needs w be emphasized that the determimation of customs values by the Directorale-
Creneral of Costoms Yialuation under section 25A of the Customs Act hos also o be done
within the framework of section 25 of the Act after following the methods laid down
therein

2 It s established from the foregoing investigation that the Costoms authosities
have failed 1o implement the decision of the Collector ( Appeals) allowing classification
of goods wnder HS 9916 (and mscquent duty concession), (However, there & no
justification for mark up @ 15% per month as requested by the Complainants)
Secondly; the valuation of goods 1s also arbitrary, contracy 0 Customs Act and Rulbes. i
15 unjust, anid based on imelevant _urllurh]\. {n |'b|1||1 Il'": wonis mnlm]n“n“:rqnnn Y
dicfined under section 203) of the Esmablishment of the Office of the Federal Tax
Ombudsman Ordinance, 20 is established.

21 It s recommended thar Federal Board of Revenue direct

i the Collector of Customs | ,-'l.,ppl ddsemment ) Lo

il o allow the concession under HS 9916 as decided by the
Collector of Customs (Appeals);

fii} and refund the duty charged on the consignment imported
free of chorge i replacement of defective Energy Saver
Bulbs; and

(b} the Director General of Customs Valuation 1o review the customs
value determined by the bssessing officials after affording the
Complainants the opportumity of rebutting the basis of value
determination; presenting evidence in support of declared value
and hearing and decide the customs value of the goods,

(el The above action may be completed within forty five days; and
(i comphance be reported to this office within sixty davs.

JUSTICE (B) MUNIR A, SHEIKH)
Federal Tax Ombudsman

Ehated 2K



BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, LAHORE

COMPLAINT NO.950/2008

M/s Aamur Brothers,

Chaudhary House, Nagi Road,

Mila Gumbad,

Lahire LComplainant

Versus
The Secretary,
Revenue Division,
Islamuhad. . Respondent

Dealing Officer: Mr. Muhammiad Akbar, Adviser

FINDINGS/DECISION

Present Mr. Omar Arshad Hakeem, Advocate for the Complaimami
M. Farah Faroog, AC., Customs, Lahore for the respondents.

The complainant tmpored three consignments of bieyele chains and tyres/tubes
from China and fled G.D. No.5620/2007 dated 11.10.07, G.ID No.203607 dated
090807 and Ex-Bond G.ID. No.5242 dated D7.06.07 for clearance thereof, It had
declared the value of chains ¢ USS O.18pe. The Directorate General of Customs
Valuation & PCA Karachi vide Valuation Ruling 4977 dated 2001006 had determined
value of bicvele chain of China origin @ US$ (L50/pc in terms of section 25-A of the
Customs Act, 1969, The complanant requested the respondents that the goods may be
provisionally assessed in the light of another case of G Nool5661 dated 19.04.07
wherein the Honourable Lahore High Coun had ordered provisional release of the goods
on cash payment of customs duty on declared value and 1o secure the dilference through
post-dited cheque. The goods were assessed provisionally in the light of complainamt’s
request @ LSS (L.50Vpe by charging cash duty on LSS 0.18/pe and securing the difference
through indemnity bond and post diated cheque. After provisional assessment. the
respondent issued a hearing notice wherein she informed the complainant that in order o
finalize the provisional assessment under section Bl of the Customs Act, 19649, the
hearing had been fxed on 127 March, 2008, Before the date of hearing and withow
aifording an opporunity of hearing the respondent passed final sssessment orders
holding that “irspire of Hre fapve of sfipu laved time period oy envisaged wnder section 81
of the Customs Act, 1969, the importer has failed fo provide any rebuttal of the valwation
ruling in questicn. The importer and the custom clearing agenl were (ssued hearing
notice vide endorsement No 474 dated 03,03 2008 bur no body appeared. Mordover the




ardersdectvions of the Honewrable Liahore High Court are applicable o the specific
cae i owitieh the weit perition was fifed. Therefore, the assessment has gor finalire @
LS00 5 pe, The bark godarantes seciion i direcied to en-cosh poast dared  chegoe
ife s vifeed af the e of e vientatd apssesyemeend ™.

2 The impugned final assessment orders passed by the respondent were mualafide,
unlawful, arbitrary and illegal and the respondent was goilty of “maladministration’
within the meamng of section 2033 of the FTO Ordinance, 20060 as although the h.mring
ol the cases had been fixed for 120308 the respondent passed the impugned final
asiessment ofders on 100308 before the date of hl."iil‘iﬂg. The im]'!uﬂl'":d orders were also
non-speaking, perverse, arbitrary, unreasonable, unjust, biased, oppressive. The action of
the respondent wis g clear example of pegleet, inattention, incompelence, inefficiency
and ineptitiede in admimnistration. The impugned orders were liable (o be guashed on this
score only. The instant complaint may be accepted and recommendations may be made to
CHE that the impugped final assessment orders dated 100308 be declared illegal and
unlawlul and set aside.

3 In reply, the Collector, Model Customs Collectorate, Customs House, Lohore has
submitied that since the matter relned o sssessment of imported goods it fell outside
FTO's jurisdiction in terms of clause 9 2) of the FTO Ordinance. In the instant cuse, the
mimparier had the nght o appeal before Collector { Appeals) under section 193 of the
Customs Act and 1o file request for revision before Collector of Customs under section
193 ibid. In another identical case involving GD Mo, 5137 dated (09,0507, the imporier
challenged the final assessment order before the Lahore High Court without availing the
remedies under the aforesaid provisions of law and the Court vide orders dafed
24032008 dismissed the petition being without any merit. The Honourable Court alsa
whserved that constitutional petition without exhausting remedies prowided by the statute
did not lic in the circumstances. The importer had now filed an application before
Collector of Customs for reopening the cuse under section 195 of the Act. As siated by
the complainant, the goods were assessed provisionally under section 81 of the Act on s
own request as valuation Ruling of a higher value issued onder section 25-A of the At
by the Directormte General of Customs Valuation and PCA Karachi was in field. The
complainant had based his request on another case wherein the Honourable Lahore High
Court had granted interim relief 10 another imponer M/s Nauman Traders, However said
orders were binding in the specific case only and not gencrally w ol similar imparts
miadde by other parties. The assessment was made provisionally on the request of the
importer by charging cash duty on DV and securing the difference through indemnity
bond and post dated cheque inspite of the fact that valuation ruling of higher value was
tssued by the concemned office. The importer was duty-bound 1o raise objections on
valuation Ruling before the Director General of Customs Valuation and get the value
lixed, revised or cancelled. However, the complainant did not adopt this course of action
and kept the matter pending during the period of 180 days as stipulated in section &1 of
the Act. According 1o the said section in case the assessment was not finalized within the
stipulated period, the provisional assessment shall become final. The assessment orders
were passed in respect of ex-bond GID Nos.5242 dated 11.06.07 and G N, 2036 dated
IELOB.OT as the provisional determinition had atidined finality in terms of section B1id)



of the Act. As regands GD.No 5620 dated 11.10.07 the cnse wis fixed for hearing on
12.03. 2008 but in the office record the same date was insdvertently not mentioned on the
hearing notice, therefore, the situmion led 1o the final assessment order under section 81
of the Act. However, the final assessment orders had been passed correctly om merit in
the light of facisfdocuments available on record as the importer failed w provide any
revisionfcancellation of the relevant valuation ruling issued by the Directorate General.
The complaint may be filed.

4. During the hearing, the AR submitted that the complainam imported thiee
consignments of bicycle chains and tyresftubes from Ching and fled G.D. No S62002007
dated 11.10.07, G.D No.2036/07 dated 09.08.07 and Ex-Bond G No.3242 dated
DT.06.07 for the clearance thereof, The complainant had declared the value of subject
chains @ USD (L18/pe; A dispute had arisen regarding volustion of goods, As against the
declared value of USS 0.18/pe, the Customs Department insisted on fixing the value af
LS5 O50Mpe. Subsequently, goods were assessed provisionally in the light ol
complaimant’s request ot USS 0.50/pe by charging cash duty on LSS 0.18/pe and securing
the dilfference through indemnity bond and post-dated cheque. The respondent passed
three orders Mos 478, 480 & 482 dated 10,0308, Belore passing the orders, in order o
finalize provisional assessments under section %1 of the Customs Act. 1964, the
respondents fixed 120308 as the dote of hearing asking the complainant 1o anend the
hearing alongwith decumentary evidence, The complainant turned up on the fixed date of
heanng e, on 12.03.08 1w avend it but, surprisingly, the cases had been decided on
[0.03.08 before arrival of the actual date of hearing. This was tantamount o depriving
the complainant of s inherent right to defense. The respondent nemther enlisted the
complainant’s contentions por dealt with them in violation of the principles of natural
justice. .

5. I'he DR submitted that the office record file was silent about the date of hearing
The office copy of the hearing notice did nol indicate any date of hearing and the cases
wene decided in terms of section 81 of the Customs Act, 1969, The complomant had the
nght to file appeals, In fact, they had already Gled appeals before Collector {Appeals) and
they may pursue their ciases before Collector (Appeals). The AR when asked 1o indicaie
as to when the appeals were filed submitted that the same were filed on 05.05.08
whereas, he pointed ow, the complamt was filed o the FTO Secretanial on 28.04.08
before the filing of appeals. He added that Collector { Appeals) had also granted interim
slay against coercive measures for recovery. The DR explained that in the case involving
Co.D 2006 provisional assessment was fimalized on TLOEOT and the period of <ix months
as stipulated in sub-section (2) of section 81 of the Act had expired on 11,0208, In the
cose of GO Nod620, the provisional sssessment was made on 1107 and the
stipulated period of six months expired on 180408, The orders were passed on 10,0308
In this case the time period had not expired. The case involving G No.5242 was
provisionally assessed on 110607 and the stpulated period of nine months expired on
1103.08, The DR added that in another case the affected party hod requested the
Collector o reopen the case under section 195 of the Customs Act, another remedy which
was available w the complainant. The complainant could also approach the Collector for
reopening the assessment orders.




& e argwnients of the partes and the records of the case have been considered and
cxamined The complainant imported three consignments of bicycle chains and
ereadtbes frsmr Ching and filed G.Ds for clearance thereof. 1t had declared value of
chatn at LS4 01 8pe. The Collectonie msisted on piiching the salue of bicycle chain of
Ching orgin s LSS (0800 in the light of Directorte General Valustion Advice dated
W LA, However, the goods were provisionally assessed ot USS O.50/pc by charging
coslt on LSS 0.1 R/pc and securimg the difference through indemnity bond and post-dated
chegues. The main contention of the complainant is that after provisional assessment the
respomdent ssued a hearing notice wherein it was informed that in oeder o finalize the
previsional assessment under section 81 of the Act, its cases would be heard on 12,0308
Cop the notified dote of hearng, the complomant showed op o attend it b come 10 leam
that Tipal psscssment orders had already been passed on TOOZ0E, without affording the
opportunity of being beard 1o the complainant. The complainant bad, therefore, boen
condemned unheard throagh non-speaking, arbitrary assessment orders, which were
passed ar the boagck of the umupl;uu:ml withimat 1:|1I|.-[|||_|; s comtentions and Hrguments,
which the complainant wis ready o forward on 120308, the dote of heaving, The
respondent, on the other hand, comtends that (1) the FTO did not have jurisdiction in the
case i terms of section M2 of the FTO Orvdinance, 2000 as the case involved a matier
which related o determination of lability of tax o duty and valuation of goods and in
wal remedies of appeal or revision were available onder the relevam
legislotecen, (ih the complainant had filed appeals before Collector (Appeals) ander
section 193 of the Act and should pursue them before the appellate form or 1o file
reuests for revision before the competent Collector under section 195 of the Act, (i) the
pssessments wene made provisionally on the request of the complainant, inspite ' of ihe
tact that a vahd valoation ruling of higher value was already in the Deld, The complainant
did not get the valuation advice revised or cancelled from the Directomte General of
Viluateon, Instead, it kept the matter pending duiing the stipulated period of 180 days as
envisaged under section 1 of the Act. According 1o the aforesald section in case the
assessment was notl finalized within the stipulated period, the provisional assessment
would ger finalized, The assessment orders were passed in respect of ex-bomd GD
My 5242 dated 106,07 and G No 2036 lI:..HI.,‘II (O 07 as the F'llu'l.."i\.ll.rlbu_! PR AR e A i Tea 4 1]
had antained the status of finality in terms of section ®144) of the Act, As negards
GO No SE20 dared 111007 the case was Tised for hearing on 12032008 but in the
office redord the some date wis fnady ertently not mentioned on the hearing notice,
therefore. the situation led to the final assessment Orders onder section 81 of the Act
However, the final assessment orders had been pansed comectly and on merits of the case

respect of which le

Fi

A perusal of the records of the cose indicites that the respondent had in order e
hnalize the assessments issued a hearing notice with reference 1o G.I) Nos 5242, 2036
and 5620 for 120308 asking the complainant 1o attend the hearmg alongwith
documentary evidences but, oddly enough, all the three final gssessment orders were
passed on LOO30K, two davs before the actual daie of hearing without heanng the
complainant, rather arbigarily, The complainant was thus deprived of the opportunity of
hearing though it was notified for 12.03.08, as mentioned earlier. Clearly, deciding the
cases belore the dite of hearing and withou alTording the complinant the opponunity of
bemng  heard s wmamount 1o “maladministration’  inasmuch as the  negation of



complainant’s night to defense militted against the principles of natural jostice. Had the
complainant been sctually heard, the complainant would have argued its cose and pur up
its defense and the respondent could have then weighed the arguments and complainant's
contentions in the light of law and decided the assessment cases on their merits,
Unfortunately. the cases were decided on 10.03.08 before the date fixed for hearing i.c.
Before 12.03.08. Clearly. the complanant 15 genminely aggneved by thix arbitmry and
unjust sct of the respondents.

i, As to the respondent’s contention that the FIO s jurisdhetion was barred in terms
af section %42) of the FTO Ordinance, 2000 as the complainant had the opportunity 1o file
appeals before Collector (Appeals) and had filed appeals befire Collector ( Appeals) or,
alternatively. file applications for reopening the cases before Collector Customs under
section 195 of the Customs Act, this 15 to poinl oul that appeals before Collecio
(Appeals) were filed by the complamant on 05,0508 whereas the complaint was filed in
this Secretariat on 28,0408 on which date no appeal was pending or subjudice before
Collector (Appeals). The complainant has filed this complaint against the respondent
exclusively for “maladmimistration’. In cases which are not subjudice on the day the
complaint is filed and which involve “maladministration’, the FTO 15 fully competent (o
investigate allegations of ‘maladministeation’

9. It has been clearly brought out in the preceding paras that the respondent
commiticd “maladministration’ by deciding the assessment cases on 100308 before the
complainant could avail the opportunity of bearing, which was notified for 120308, The
respondent’s contention that office copy of the hearing notice did not mention 120308
as the date of hearing s not convineing. This was, if anything, a lapse on the part of the
ilfice of deciding officer for which the complainant should not be made 1o sulfer. As it
15, the complainunt has been stripped of s vight 10 reasonably defend its cases. The
impugned orders passed in the complainant’s case militate agzinst all norms of natural
justice. “Maladministration” 15 established. Accordingly, it 15 recommended that the
Revenue Division direct the competent authority 1o

1 Reopen all three assessment orders namely 478, 480 & 452 daved 10,03 0%
under section 195 of the Customs Act, 196Y, set aside the same and decide
these cases afresh on their merits in secordanee with the provisions al law
after providing the complainant the opportunity of being heard so as 1o
enable it 1o defend its cases.

ii. Compliance be reported within 30 days of the receipt of this onder

LIUSTICE (R) MUNIR A. SHEIKH)
Federal Tax Ombudsman
aned: -20008




BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, KARACHI

COMPLAINT NOL1LLOS/2008

WO Commercial Metal
1100, Mrogressive Plaza
Beaumont Koo

Civil Lines, PLDC

Karachi SComplainan
Versus

SECTElry,

Revenue Division

Tslarmubad - Respondem

[ealing Officer: M M. Mubeen Ahsan, Adviser

FINIMNGS/DECISION

Prissent Mr Tanweer Ashrafl, Advocate representing the Complinmants

Mr. Moeen  Afeal Al Assistamt Collector of Cuastoms
(A ppralsement )

Mr. Junaid Ahmed, Deputy Director of Customs Dmelligence &
Investigation

Mr. Farrukh Sapad, Assistant Director of Customs Valuation

Ihe complaint hos been filed against the Collector of Customs ( Appraisement ) for
not refunding the amownt of Ks.4,79],667/ which was deposited on 27-12-2005 on the
dircction: of the adjudiconng officer bur was allegedly encashed in 2007 withowm
venhcanon report from SGSNValustion Department as opdered. by the  adjudicating
offiger. It has been alleged that the customs authorities encashed the pay order without
the knowledge of the Complainants, the Valuation Department was regquired o verily the
commercial invedce through SCGS but 36 months have elapsed since the date of onder i
20-12-2005, amd the Complainants have recelved po intimation about the verfcation of
the mvoice. The allegations made in the show cause notice were st aside by the
adjudicating officer bur further setion on valuation was left open till receipt of Valuation
Pepartment™s findings

3 s s
- The Facts of the case stated i the complaint are as follows:-

] The Complainants imponed a consignment of Tron & steel Cobble Plates,
Slabs sl Ballets and filed bill of entry on 11102005 under HS Code
T200-1 190 and, after examination apd payment of duties and taxes, the



sounds were cleared on 12-10-2005.

i} After the clearance of the goods, the Complainants received a notice dated
24102005 from  the Directornte-General of Customs  Intelligence
directing them not o release the imported goods without prior permission

Hi) The goods were examined by the staff of the Directorate who ook oul
samples and sent them to various Departments to ascertain the description,
vialue and PCT classification

iv) Cin the request of the Complainants the Directorate-Cieneral allowed
release of goods subject 1o fumishing of the Pay Order for Rs 4,791,667/-
on the clear understanding that the Pay Order would not be enchased nll
the final disposal of the case, and, if the Directorme fatled 1o establish
misdeclaration of value or PCT heading. the Pay Order would be returned.

v) Instead of releasing the goods a Show Cause Notice dated 10,12, 2005 wis
served on the Complunants alleging misdeclanition of PCT heading,
goods being of sub-standard quality in violation of Import Policy, and
under-valuation of goods. (Pay Order was returned by the Directorate of
Intelhgence)

vil In case of another imponer who wanted w impon Steel Cobble Plates. the
Secretary (Customs Tarff), CBR. had. enguired from the Collector of
Customs about the classification of the goods. The Collector hud replied to
the CHR that the goods were covered under PCT heading 7207 liable w0
1% customs duly.

vild  During the hearing of the case before the Additional Collector of Customs,
the Principal Appriser and the Appraising Officer stotid that the relevant
impon invoices hod been forwarded to the Valuation Directorate  for
verification of authenticity and genuinengss through SGS whose reply wis
awaited

viii)  The adjudicating officer passed o detailed Order No3/MMS dated
O, 1 22005 vacating the Show Coanse Notice with the direction that the
goods be allowed release after ensuring that the Pay Cwrder of the
differential amount of dutes and faxes was deposited o the Collectorate
and “Further legal course shall ensue on receipt of the report of valuaton
findings from Valuation Department”, The goods were released on 28-12
2005 after deposit of the Pay Order for Rs. 4791667/,

i%) When the Complainants came to kpow that the Pay Order had been
encashed. they raised objection through leter dated 05-11-2007 addressed
o the Director General of Yaluation, who, vide letter daged 01-12-2007,
replicd that the Dircctorate had finalized identical cases of goods vide
Valuation Ruling No S340/2006, which was applicable on all such imports,



The Complainans ok up the matter with the  Depaniment that the
peljudicatmy officer hoad directed that further legal ourse should enwe V¥
receipt of valuation Tindings, the Valuation Ruling No:S4002006 was not
relevant and only the invorce had 1o be verfied with the SGS abdout its
nuthencity.  They requesicd the Colleclorme o relund the I-L_;:, Orider bt
the Diepartment vide letter dated 293 2008 admiited encashment ol [y
orider in the light of the Directorate”’s leter doted 00- 12-2(015.

Fhe Complainants stated that encashment of the pay order was in violation of the
vrder-in-original, more than two years hogl passed since bssue of this order, but the
Valuation li._-;r.mrurul had wot informed them about the verification from SGS, and the
encastiment of pay order amounied 16 ohuse of power by the Respondents. It has been
requested that the Depariment be directed to refund the amount of B 4791667/~ 45 the
Show Couse Motice had already been set aside by the adjudicating officer, and Rs. 10
mullon be paid os domnges.

i The Assistant Collector of Costoms Appraisement, Group-11L i reply to the
complaint, raised objections that the matter related 1w the valuation ol gownls,
malodminisication was involved, ete. amd, therelore, the complant did not fall within the
jurpschetion of this office.

3 He stated that the Additional Collector of Customs {Appraisementh had decided
that the classification was cormect and the valuation aspect be verified through the
Valuation  Directorate Phe Propretor of the Complainant {inm agreed 1o pay the
differential amount of duties and taxes throush o pay order.  He alongwith oiher
impotiers aceepled the value of $3ROVMT as confirmed by the Dhirector Genernl of
Customs Valuanion vide Valumtacen Ruling S48F2006.  Theretore. the Pay Order of
Ks 4,791 6674 was encashed

i It was further stated tha the {'||||_||'||.||_r|.]|-||-.., had approached the Collector after 2
2 wear for refund of the amount and they were informed thn the pay order was curroetly
encashed and no refuml was pdmissible. He funher stated that the values were

determined by the Directorate of Valuation under Section 25A of the Customs Act and no
ither imporier had protested against the ascertained value including the Complainants

T The Deputy Director of Customs Valuutian stated in his reply that the Collecior
(Appraisement) had Torwsarded various myoees of Cobble Plaes for venfication of
declared value through SGS bul the value of this item could not be finalized by SGS. The
Directorate-Genern| issued a Valuation Ruling applicable to the imponation of the poods
of the same period.  The representative of the Complainants was informed about the
valuation criteria of the goods vide letter dated 01-1 1-2007

B. Ihe Director of Customs Intellhigence also submited parawise comments bt
before doing that be raised preliminary objections about the jurisdiction of this office io
vestigate into the complaint. He stated consignment wis detained on 34- 10-20085, the
I'm_pm—t.-r of the firm met the Director General on 22-11-2005 and agreed to pay the
differential amount of duties and taxes on value of the unit $380/MT against the declased



vilue of S3UNMT, Four importers also submitted pay orders pending Anal decision.

9. During the hearing of the complaint, the Counsel for the Complamints stated that
the case was adjudicated by the Additional Collecior in 2005 vacating the Show Cause
Maotice amd allowing release of goods with the condition of depositing o pay order of
Rs4.7 Million pending the werificotion of commercial invoice by the Voluation
Pepartment through SGS. This verification has not been conducted by the Department
He stated that the disposal of the pay onder was contimgent om the verification ol the
commercial anvoice  already. senl 1o the Valvation Depurtment. Buot the Collecuon
unilaterally encashed the pay order in 2007 without even mformune the importer amd
without issuing any vrder.

11, The leamed Counsel emphasized that the Addimonal Collecor of Customs in his
judgment under para 15 of the order clearly stated that final decision about the secunny
shall ensue on receipt of report of the valuation findings from the YValuation Directorate
He argued thut for the last three vears the moter has remained pending with the
Apprinsement Collectorate; the Yaluaton Pepartment or the Directorate of Cusioms
Intelligence and no decision has been taken. He requested that the amount of pay onder
shiould be retunded alongwith compensation for three vears” detention of the pay order

Ll The Deputy Collector Customs (Appraisement) replied that on the basis o
Valuation Ruling No 840 dated 25-11-2000, the assessment was finalized and the pay
order was encashed. He admitted that verification report of the commercial invoice was
fol - recerved norony intimation about assessment finalizaton and encashment of the pay
order wis communicated o the impaonet

| 5. The Deputy Director of Valuation stated that the commercial invoice of this
import alongwith other invoices was réceived in the Depantment and referred 1o 5G5S bul
SGS did not give any satisfoctory answer.  Theretore on the basis of available data an
exercise wis conducted by the Departmaent. the values of poods decided and Valuation
Ruling issued 1o the Collecors for completion of assessment,  He stated that the ruling
wiars not specific 1o the importer bur was applicable 1o all imparts. The Deputy Dhrecior
Custivms Intellgence stated that in case of 7 or ¥ imponts the problem of valuation had
cropped up and all the importers agreed o pay the duty and taxes i accordance with the
valuation determined by the Valuation Department,

13. The learned Counsel stated that the Customs have relied opon the Buling but it
was the right of the Complainonts 1o recelve a copy of Valuanon Ruling before
finalizition of assessment, The Depaty Director Valuation replied that on receipt of their
letter dated 03 11-2007. the Assistant Dircctor of Customs Valuation vide reply dated
1.12.2007 had supplicd a copy of the Valuation Ruling No 840 of 2006,

4. The contents of the complaint and submissions made by the Respondents have
been examined. [t transpires that the Additional Collector of Customs vacated the show
couse motice on 26-12-2005, but did oot decides the valuation aspect, and secured the
amount of differential duty and taxes pending further legal action on receipt of valuation
findings from Valuation Deparmment. Under-imvoicing was one of the allegations amd i




shudicatng officer o ascentain the customs valoe himsell or obtin

Valuation Department before deciding opon the alleganons made in the

wartfshioow canse noflide.  The decision for release of goods wits correct but the

fitection of wonring - the differential duty only. meant that i wos not o complete

whppdication order.  This 15 a serious lapse on ihe purt of the .'|.|.||I.H]H_'qllllg ol Frcer heguiise

the onder should cover all aspects of the cose and keeping the valugtion aspect open was
totally unjosttied

I3 A stgnificant Lact that emerges from this myvestigation s that the role of the
Custivms Croup Tor completion of assessment on the basis of the Y aluation Ruling has
disappearcd and no formalfconkine order showing the basis of valuation and Gnalization of
dssesstment s bemng pssued. I has beon reported that iollowing the receipt of Valuation
Ruling. action is left o the Bank Guaranteg Section snd no intimation is miven o the
mporter, Clearly there (s need of upgruding the online system, designing o formu for
complationdfinalization ol assessment by the concemed Group under imtimation 1w the
imparrter and divection w the Bank Guarantee Section 1o adjust/encashiretum the SECUTitY

ATmeunt

I6 It has been established that m the present cose valuation aspeit has nol heen
decided by the adjudiconng officer on the basis of the Valuation Ruling of the Valuation
Department. 1t is recommended thin Federal Board of Revenue

i) st instructions 1o the Collectors of Costoms 1o ensure that in cases of
disputesfprovisional  assessment of  imports,  appropriste  onders fos
Hoalization of assessment by the concerned Grouplassessing  officials
shsuld be issued:

(it} direct the Addinonal Collector of Customs 1o examine the Valuation
Ruling Noy B482006 with a view 1o complete the: valution aspect of his
aijudication order:

(b} allow the Complainiints to represent their case and afford them the
apportunity of hearing, issue o speaking onder regarding the valuation of
gowsds and finalizition of assessment and decide the application for refund
of the amaunt of Rs.4,791,667/- filed by the importer,

v he above action be completed within thirty days; and

(%) compliance be reported 1o this office within Torty five days

CIUSTICE (R MUNIR A, SHEIKH)
Federal Tax Ombudsman

DPatisd - HFe



BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, KARACHI

COMPLAINT NO.1111/2008

Mr Muahmood Hasan
467, Jul Road
Hirabad - People Wali Gali

Hyderabad < Complaman
Versus

Sccretary,

Revenue Division,

Islamabad. . Respondent

Dealing CHficer: Mr. M, Mubeen Ahsan, Adviser

FINIMNGSDECISION

Present: Mr Mahmood Hasan, Complainant

Mr Muoeen Afzal, Assistant Collector of Customs { Appraisement )
Mr Masood Sabir, Assistant Collector of Customs { Appraisement )

The Complainant stated that he is a Pakistani by birth and now a U.S. citizen
presently visiting Pakiston. He feels aggrieved by the assessment of Rs.627.032/- as
customs duty and taxes on a 1995 model Toyata Corolla velicle he purchased from
UNICEF in 2007, He has stated in the complaint that he spent a lot of money on the
vichicle to make it roadworthy, When he approached the customs authorities (o assess the
customs duty they assessed the aforesaid amount. The Complainant felt that the
dssessment was unfair and unjust. In most of the cases customs duty et on cars older
than 10} years was about 2% and this vehicle was about 13 vears old. He requested that
the customs officials be directed 1o calculate correct amount of duty on the car which he
might be able 1o pay. He requested that his application be treated urgently as he was
likely to soon returmn 1o LUISA,

2 The Assistant Collector of Customs in his parawise comments raiscd the ohjection
that there was no maladministration on the pan of the Department; the issue raised in this
complaint was regarding the assessment of duties and taxes in which the jurisdiction of
the Federal Tax Ombudsman was barred; the sale permission had been granted by the
Mimstry of Foreign Affars for o period of three months only, revalidated for one month




rodoted 13122007 and, therefore, the permissible period had elapsed and the
{ clarmant has i locus standi o file this complaint.

It was further stated thar the calculation of duties and taxes was made cormectly
and 0 conformty with low, Due depreciation has been granted and the amount of duty
and taxes Rs631,6094 was comect as evident from the caleulation sheet.  The
Complamant hos failed o give any legal basis for nol agreging 1o the assessment and was
upable 1o substantiate the reasons for his disagreement. The Department could not go
bevond the policy letter of the Ministry of Foreign Affairs. It was requested that the
complaint being devoid of any merits be filed.

4 Duiring the heanng of the complaint, the Complainant protested against the
disgrimination i the duty and taxes leviable on vebicles purchased from UN affiliated
wgencies vis a vis countnes like Iran and some other countries in Category-3 (of the
refevan! nodilication) where no laxes were payable after three years

3 The Assistunt Callector of Customs explained that under SRO 4470002004 dated
P206. 200 the duty and taxes leviable on diplomatic and privileged persons and agencies
wus prescribed by the Revenue Division.  This notification was amended by another
notfication dated (M.00. 2005 under which the countriesfagencies were divided in three
caregones 1or tax reduction on diplomatic vebicles after five vears based on reciprocity.
This vehicle of Caegory-1 was sold after expiration of five years from the date of
imponation: 305 duty and tmxes should be leviable ar the prevailing rate of exchange and
duties and txes on value determoned m foreign currency and the due amount worked out
to Bs631 608 When it was pommted owt 1o the Assistant Collector that the value and
rates of exchange and duty and axes prevailing ot the time of importation should have

been applied. he stated that the assessment could be revised on the lines prescribed in the
relevant notification

L) Mr Mahmood Hasan, Complainant, stated that he may be allowed an opportunity

o produce evidence that the customs puthonties had allowed different concession on
several other vehicles belonging to the same category of vehicles and he would not like 1o
be given an adverse treatment by the customs. He was allowed a week 1o produce
evidence of assessment in similar cases,

7 Un the next heanng on 17-07-2008, the Complanant submitted a copy ol the
order of this olfice in Complamt No i 275-K2007 dated 20-02-2008. He stuted that a
Mitsubishi Pajero 1996 Model was ongimally assessed o duty, sales tax and income lax
amounting o Re.2 485,64 1/-, The matter was investigated by this office. The Federal Tax
Chmbudsman in his Decision'Findings recommended 1o the CBR 1o assess the old vehicle
after allowing value reduction and duty concession in accordance with law. The Customs



reassessed 1t and the total amount came o Bs 1,280,937/, The Complainant urged thiat
since the vehicle purchased by him was as old as the vehicle relating 1o this complaint,
the same treatment of reduction in valuation for assessment purpose be allowed.

5. The Assistant Collector of Customs requested that the objections already made in
the reply o the complaint aboot the maimainability of the complaint be taken into
consideration. Secondly, he stated, the permission to sell the vehicle was revalidated for
one month vide order dated 31-12-2007 which had expired. Mr. Mahmood Flusan stated
that he applied to the Customs for assessment within one month and therefore there was
nit delay on his part. He was not satisfied with the assessment and had o legal right 1o
represent 1o the appropriate authority, Assistanmt Collector further stated that there wis
suspected tampering of the registraton number on the ongimal sale permission letter
issued by the Minmstry of Foreign Affairs produced by the Complamant, This point has
heen referred to the Mimstry for clarification, He further stated that the assessment had
been rightly made on the basis of the prevailing price of the vehicle, exchange rate and
duty efc.

9 The submissions of both the sides have been examined. The complaint has been
made against the alleged excessive assessment of a thirteen years” old car which has sold
by UNICEF more than five years after its importation, The order of this office produced
by the Complainant relaes 1w a vehicle which was five years old @ the time of
importation and was entitled o value-reduction for assessment of duty and axes: The
vehicle in this case is 1995 model imported the same year and value-reduction would not
be applicable.

10 The complant has been examined with a view to determine whether the
prescribed procedure of determimation of tax habilities has been correctly applicd or not,
The system for disposal of the vehicles imported in Pakistan free of customs duty and
sales tax by diplomats and privileged persons and agencies, and assessment of duty and
lxes was preseribed by the CBR vide SRO 4470102004 dated 12-06-2004. This SRO
was amended by an SRO dared 01-01-2005 under which the x relief 1o imports was
divided into three categories, The Complainant’s car purchased from UNICEF falls
{item (i1} of) Category -1 with the following provisions;

n if sold or otherwise disposed o 100 of duty and taxes shall
before the expiration of five years  be leviable at the prevailing
frovm the date of importation; and rates of exchange and duties

taxes on value determined
in foreign currency at the ime
of imporation.

{11} if sold or otherwise disposed of 5K of duty and taxes shall




after the expiration of five years be teviable ot the previiling
fromm the dute of imporiation  rales of exchange and duties
panes on valoe determined in
foreign currency at the time
of impartation.

11 It transpires that the assessing officials have not uppl.ld'l.l the method plﬂ'hl.‘ﬂhﬂl.l by
the CHE in consultation with the Minisicy of Foreign Affairs. It seems that the Customs
authorities have calcolated the value of the vehicle and the amount of duty and tikes at
the current exchange rate and current rates of duty and tixes This is not in conformity
with the provisions referred 1o in the foregoing paragraph. It has been clearly lad down
that for vehicles disposed of more than five years after importition, S0% duty and tixes
shall be leviable at the prevailing rites of exchange and duties on value determimed in
forcign curency at the time of importation. This will also be in consonance with the
prowisions of section 30 of the Customs Act, Clearly the customs action is contrary to law
and departure from established procedure withowt any valid reason which amounts 1o
il adminisrration

j2 It is recommended that Federal Board of Revenue direct the Collector of Custonms

il reassess the vehicle on the basis of

e value of Tovota Coralla car of
1905 mosdel on the exchunpe rate prevailing on the date of importation and
assess the duty and txes on the rates prevailing at that nme; and

(i) allow 500% reduction in duty amd taxes as provided under the rales notified
by the CBR, and intimate to the Complainant the amount payable by him

(i As regards the alleged tmpenng of the remstration number on the
permssion  letter of the Ministry . of Foreign  Affairs, the customs
authonves should satisfy themselves about the genuineness of the letier
and 1s contents for taking acton under low,

Liv} Action on (i) (1) and (i) may be completed within thinty days: and

(] compliance be repored to this office within fortyfive days

LJUSTICE (R) MUNIR A. SHEIKH)

Federal Tax Ombudsman
Dhated MK



BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, KARACHI

COMPLAINT NO.1112/2008

Mis B P Industries Limited

A=), SITE, Karachi LSComploinants
Versus

Secrelary,

Revenue Dhivision,

Islamabad. .. Respondent

Dealing Officer: o Mr. M, Mubeen Ahsan, Adviser

FINDINGS/DECISTION

Present: Mr. M Afzal Awan, Advocate for the Complainant
Mr, Muhammad Anwar, Deputy Collector of Customs (PACCS)
Mr. Tashim Akhtar, Assistant Director of Costoms Yaluation
Mr. Alaf Ahmad, Principal Appraiser, YValuanon

Mis. B.P. Limited. SITE. Karachi, manufacturers of Bakery products, have filed
this L'|_r['||F1I|J.i.J|: agains the Demand Notice fio E£.579. 1124 dated 14.05 20008 { T
recovery of alleged short-levied duty and taxes) issued by the Assistant Cullector
Customs (Securities), Model Cosioms Collectorate, CARE, Karachi, The facts of the

case are as follows:

i The Complainants imported 4600 pieces of Starch Trays at the declared
value of Furo 2,38 per piece vide bill of faddimg daged 0711, 2006

i) Goods decluration was filed on 20-12-2006 (not 12-06-2006 s stated in
the complaint) and assessment was provisionally mude under Section 81
of the Customs Act ol $ 2.5117/Kg after oblaining post-dated chegue of
Rx.579,1 124 and indemmity bond as securnity for the disputed amount

i} They received the aforesaid Demand Notice dated 14052008 that the
assessment had been finalized and the post-dated cheque was lable o be
encashed

1) A detailed representation dated 16-03-2008 was made 1o the Collector of

Customs. Director of Customs Valustion and the Assistant Collector of
Customs (Securities) requesting them 1o withdraw the demand notice
apprehending that the Respondents shall block the customs clearance al




therr imports for no foult or negligence on their part,

v) It has been alleged that opportunity of hearmng was nol granted 1o them, It
is o well settled law that if the customs authorities disagree with the
transdection value they should give the imporier an opporunity of hearing
before passing the final assessment order. Failure to do so was an act of
mialadmimistration

Vil 'he  Respondents are legally required o issue a final assessment
appealable order within 180 days under section %1 of the Customs Act
Since no such order was passed the declared value became the final value

vily  The Respondents have failed 1o substantiate that the transaction value of
Euro 230 per piece under Section 25(1) of the Customs Act was not the
tramsaction price and, therefore, the determination of customs value other
than the declared value also amounted (o maladministration,

2 It has been stated by the Complainants that " decision, process, recommendation,

act of omusswn or commission which is contrary 1o Jaw, rules o rezulations or is
perverse, arbarary or unreasonable, unjust, binsed, oppressive or discriminatory or there
15 neglect, delay, incompelénde, inefficiency in the administration of diseharge of dities
and responsibilitics” have been defined as malsdministration under Secuon 23) of the
Federal Tax Ombudsman Ordinance, 2000, Tt was thus alleged that the issue of demand
natice for Rs.597. 112/ amounted to maladministration on the part of the Respondents,

3 The Complaimants stated that they had approached this office with the prayver that
the following acts be declared as acts of maladmimistration: -

i) The issuance of the demand notice dated 14-05-2008 for Fs 579,112/
without passing any final assessment order.

i The issue of the Demand Motice without giving opportunity of hearing as
required under law

i) The nen-communication of any reason or reservation for nol accepling the
Inyolee l|'l| ce,

It was requested that since the Respondent failed 10 pass final assessment order within sis
manths, the declared price be declared as final and amy other reliel deemed it be graned,

4 The Deputy Collector Customs (PaC'CS) Group-11, in reply 1o the complamnt
faised preliminary objections that the matter pertained 1o determination of value and
dutiesftaxes and was outside the jurisdiction of the Federal Tax Ombudsman, It wats
stated that under sub-sections (3) and (4} of Section B of the Customs Act read with the
"Explanation” the priwisional assessment tincluding the secured duty and taxes) sttained

e



finality afier cxpiry of the stipulated period. Additionally, the Complainants have not
exhausted the legal remedy of review before the Director General of Customs Valuation
under Section 250 of the Act. It was requested that the subject complaint be dismissed.

5 With regard to the facts of the case it was stated that the recovery notice was
issued when the Complainans’ bank refused 1o encash the post-dated cheque submined
as security. It was added that the computerized record and evidential GD were shown 1o
the Complainants and opportunity of hearing was  provided  before  provisional
assessment.  Valuation Department also provided opportunity of hearing o number of
times before finalization of assessment but the Complainants did not respond 1o the
notices, Therefore, Valumt Department vide decision doted O8.06.2007 aclvised
hinahzation of provissonal assessment as pér valuation datawfevidence available with the
Collectorate amnd onder prowiasions of sob-section (3) and (4} of Section 81 and the
"Explanation”, the assessment was fnoalized. It was stated that the Depantment acted
within the ambit of law and procedure and the allegation of maladministration was
misconceived,

fi. It was further stoted that the Complainants filed o substantiate the declared
value under sub-section (1) of section 25 of the Customs Act; amd provisional assessment
was made under section 8101} tbid after obtawming the security.  After clearance of goods
the Complainants did not make any representation or appeal before any forum which
proved that they had no objection to the rejection of the declared value which was not
considered pavable value for assessment.

7 It was further argued that issue of an order was mandatory only  where
confiscution of goods and imposition of penalty was involved. Fuorther, it has been held
by the High Cournt of Sindh vide order dated 26-04-2006 that the date on which the
endorsement is made on the note-sheet {on the basis of Valuation Advice) for finalizaton
of original assessment s adequate o treat it as fnal, The Complainants had an
opportunity to file a review application before the .G, Valuation under Section 250 of
the Customs Act or file an appeal under Section 193 of the Act. The argument that a
final assessment order woas o must was not correet.  Section 81 of the Act does not
provide for issuance of any order and provisions of its sub-section (3} call for forthwith
adjustment of the security under sub-section (2) ibnd,

8. It was also stated that under Section 10(3) of the FTO Ordinance, 2000, no
complaint could be entertained afier the expiry of six months from the date of “being first
agerieved.” It was submitted that considering the submissions made above the complaimt
be dismissed.

9, The Authorized Representative of the Directorate-General of Customs Valuation
also raised some legal objections which nesd not be repeated here.  With regard to the
facts of the complaint it was stmed that the declared rapsaction valuation of ‘Wooden
Starch Trays imported from Germany was considered 10 be on the lower side and it was



cunary o verity the poces. The importer was asked o fumish regquisite documents
priple of goods and three bearing notices were electronically transmined but nobody
red for heaning, He did not respond to the notices and the maiter was decided on

During the hearing of the complaint, the leamed Counsel stated that the demand
wolice duted 1405 2008 was issued by the Assistant Collector {(Securities) infimating that
the post-dated cheque had been retwrmed unpaid and demanding the importer 1o pay the
amownt immediately Failing which the imports would be blocked and recovery action
wodlld be initiated.  He stited that the Customs: duthorities should have issied o final
assessment order after finalzimng the poce of goods and determining the differential
amount of duty and xes due o the Customs,

& The learmed Coonsel sated that Valuation Dircctorate claims o have issued
hearing notices through the electionic computer system which they did not receive,
However, even il the wmporter did oot appear before the relevam Valuation Officer 1o
contest or present his case, the advice given by the Valuation Deépartment 1o the
Appratsement Groap was not made known either through electronic message or through o
letter. The Costoms Groap did not pass any formal order of finalization of assessment Gs
reguired under sub-section (4) of Section 81 of the Customs Act,

|2, Ihe Jearned Counsel stated that, firstly, since the department failed o finalize
sssessment within nine months of the dote of provisional assessment, the assessment on
the basis of declared value attmned finality and the case should have been closed.
Aliernmely, the customs authorities should have passed o speaking order showing the
Psis under which the value of gopds had been converted 1o “valuation on weight’ instescd
of “valuation per piece” as declared, and the evidence on which the provisiomally_
appravsed  value hid been finalized 1o enable the importer to seek redressal of his
gnevance from the appropriate forum as repeatedly mentioned by the department tn iis
parawise comments.  Without the document, an appeal could not be filed before the
Dhirector General Valuation,

13 Ihe Deputy Collector of Customs { Appraisement) replied that after referring  the
cise 1o the Valuation Department, several hearing notices were issued o the imprter
electronically to appear for hearing in the month of February 2007 but nobody attended
the hearing.  Final hearing was fixed for 04.06.2007 before the Assistant Director of
Valvation: on 06.08.2007 the Valuation Officer wrote 2 note that the assessment be
finalized as per 90 days’ data of identical/similar goods. (It seems that the final figure of
value of goods/duty and taxes payable determined by the Valuation Department was not
H[‘l'l.'lrli.'.'l“} mentioned in 1he last elecin MG Message .;urn-q:}'gll 1 [hq Grnup |,_'1_1|:|,_‘|:t1‘||:'dj.
He stated that under the PACCS system of Customs wirking, there s no provision for
tssting a formal order of assessment

14 The Assistant Director Valuation submitted that the valuation was finalized on the



unit valug of Buro 2.5117/Kg as mentioned in the assessment sheet electromcally
conveved to the Customs Group stating that “The cose may be fimabzed as per 90 dayvs
data of identicalfsimilar goods {as per assessed notes) an the hght of delineation of
valuation work between MCC and Directorate Valuation.” He stated that the direction
had been given 1o the Customs Group o finalize the assessment on the basis of data
availoble with them. He further stated that according 1o his view a formal assessment
order should have been issued by the Group on the busis of advice given by the Valuation
Depariment.

15, The learmed Consultant reéiterated that arbitrary blocking of clearance of goods or
filing of goods declaration created serious problems for g large number of importers,
Therefore. it wias necessary that the FBR/the Collector of Cusioms should lay down a
procedure under which notice for blocking and action 1w that effect should only be made
after passing an arder for Ainalizaton of assessment under Section &1 of the Customs Act,

16. The statements made and the arguments put forward by the Counsel for the
Complainants, the Deputy Collector of Customs, PACCS, and the Assistant Director of
Customs Valuation have been examined. The comention of the Customs Departiment is
summarnized below:

(i) The Customs Group-1I, after  provisional assessmem  and
submission of sccurity, referred the matter 1w the Valustion
Department

{ii) The appropriate Valustion OFfficer sent several electronic hearing

notices to the importer but nobody atended. The Complainants
stated they received no notice from the Valuation.

{hin) Assistant Director advised the Customs Group on (6-07-2007 1o
finalize the assessmént as per 90 days data of identicalfsimilar
poods, (Clearly the final value was not determined and the mantes
wis left to the Group)

{ivy  The Depoty Collector of Customs stated that the new wording of
section 81 of the Customs Act does not provide for issoance of an
order and the provisions of il sub-section (3) require forthwith
adjustment of the security.

(v) It is significant that the customs officials have argued that with the
addition of "Explanation” under section 81 of Act, if final
determination is not made, the provisional assessment including
the amount of secured duty and taxes shall be included in the final
assessment.



e Counsel for the Complamants has objected o the unit of value which was
hunged from pér piece to per kg without explmning the basis of change. He hos argued
that date of hearing for linal valoe determination was not communicated o the
Complamant within the stipulated period and after provisional assessment on 2012
2, the demand nonce wis el on 14-05-2HHK e after a |ﬁ.IJS|E of 17 months, Thc
Coumsel also agitated agaimst arhitrary blocking of clearance of goods and urged that this
setion shiuld only he made after passing a legal formal order of finolization of
pssessment whether electromically or through o letierfnotice.

E Frovm the foregoing facts it transpires that the customs authorities do not consider
it legally pecessary (o inform the importer about the basis of value determination and the
.I|||; and taxes corectly chargeable, concermed Cuostoms Group does nol issoe an
asseasmienl order, they consider it their authorty o order recovery of impornt dues without
meeting the legal obligauon/procedure of assessment. They have also taken the position
that if the determunation of duty and wxes 15 not finahzed within the presenbed period the
appraised (highery valoe antomatically attains finality and the security is encashable. In
short, it would mean, that the Customs officials” negligence and inaction shall justity
arbitrary assessment ot higher value, they are frée to pass in order for recovery ol diny
etc, and the Bank Guarantee Section s at ibeay to encash the secunity withoot prior
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of law, 1 disregards the fmr system of provisonal and final asséssment where the
importers declaration s not acceplable, and contrary 1o the established proctice of
determaning correctly payvable duty and taxes withan the legal time-frame, failing which

prowisional determination shall, on the basis of impomer's declamtion, be deemed as the
final determination

1Y It is established that the comectly payvable duty ete was not determined by the
Customs Group of the Valuation Department and the Valoation Officer only sénl an
electromic message on 16-08-2007 1w Mnalize the assessment as per W days' data of
identicalfsimilar goods without giving specific valuaton advice or ruling, The Customs
Ciroup did not pass an order about the final determination of the import dues, (This date
canmiedt be treatied as the date of final determination of import levies). The Bank Guaraniee
Section/the Securities Section tssued 2 notice dated  14-205-2008 for recovery of
R= 5791124~ when the posi-dated cheque was retumed unpaid. It is significant that the
Customs officials have given a different meaning 10 the provisions of section 81 of
Customs Act. They wrongly comtend that if a final determination is not made within the
specified period the provisional assessment inclusive of the security amount should be
deemed 1o be the correctly payable amount. This interpretation is completely at vanianee
with the provisiens of section 81 ibid, which allows, that in case of assessment disputes,
provisional determination of duty and taxes be made on submission of security by
mmporter, and the Customs officials are required to complete the final determination of
corectly payable doty ete within the stipulated time-frame failing which the provisional
determination on the basis of the importer’s declaration shall become final.




20 It may be added that after the provisional assessment. necessary action to lnalize
the determination of assessment lies with the Customs Group who may carry  ou
necessary investigation, complete final determination with due process and issue a formal
appealable order as laid down by the Federal Board of Revenue in para G6 of the OGO
12/2002. Thus the order for final determination of duty and taxes pavable by the importer
his 1o be passed by the concerned Customs Group.

) [ As mentioned in paragraph 19 of this order, the electronic message of Valuation
Department sent on 16-08-2007 cannot be termed as the date of final determination of
import levies, The only notice dated 14-03-2008 was issued after about 17 months of the
provisional determination of duty and raxes; it was a notice of recovery and not of final
determination of duty and taxes whose period has already lapsed. This is a clear case of
maladministration where the provisions of section 81 of the Customs Act, the procedure
prescnbed in the Customs Valuation Kules and the mstructions. contained i CGO
12/2002 have been violated, The Complainants have also espressed apprehension of
blocking of imports on account of the warning contamned in para 2 of Assistant Collector
Securities’ notice dated 14-05-2004.

22, it is recommended that Federal Board of Revenue direct vhe Collector of Customs

() finalize the determination of duty and wtxes on the basis of
declaration made by the imporer. guash the demand notice and
return the post-dated cheque to the importer;

i1} also direct the Collectors of Customs w formolate and notify the
procedure for blocking the importfexports of filing of documents
for Giosd s Declaration,

(111} The above action may be completed within thinty days, and

{iv) compliance be reported within forty five days.

CJUSTICE (R) MUNIR A. SHEIKH)

Federal Tax Chimbudsiman

Dated: ~200%




BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, LAHORE

COMPLAINT NO.1252/2007

Mis Spel Fupya Limited,

[ 27-5, Small Indusirial Estate,

Kotlukhpat, Labore. o omplainant
Voersus

I'he Secretary,

Revenue Division,

|slnrmabadd .o Respondent

Diealing Officer Mr. Muhammad Akbar, Adviser

FINDINGS/DECISION

Present Mr. Shahbae Yar Khan, Advocate for the coomplainant,
Mr. Samiul Hag 0O, Customs, Peshawar for the respondent.

Ihe complanant s o manufacture of Spliv. Air-Conditioners, The Federal
Government vide SRONo LOSNNAE dated 290101995 imposed o regulaory duty on
parts and components imported by the complainant, which were being used for
manuiaciunng Split A Cs. Since parts and compaonents imported by the complainant werne
exempl from pavment of duty in excess of the mte specified in SROS04(10 dated
W06 1994 the complainant challenged the legality of regulmory duty imposed vide
SROL TGS IW9S vide writ petition No. 4796 before the Peshawar High Court, The Count
vide order dated 07051996 granted interim reliel ordering that regulatory duty and sales
tx would not be recoversd provided the petitioner {complainant) furnished bank
fuaramees. The complunant wendered 14 bank pudrantees amounting o Rs. 1 3485000 10
elearfex-bond s different consignments, The Peshawar High Court allowed writ petition
filed by the complomnant holding thut SROCTOSOOVSS dated 29.10.1995 would not be
effective agmnst gonds which had been exempted from payment of custom duty by a
vahd exemption notification and the same was still insct and vide pudement daved
23021997 for the reasons recorded i the identical writ petition No.1110/M5 the

respondents were directed to reurn the amount, if any, received by them. Afler
acceptance of the aforesand writ petition No.47/06 the complainant vide letier dated
DT 1997, followed by a reminder dated 20.06.97. requested the Customs Department
for release of bank guarantees. The request was denied on the pretext that Cusioms
Deparrment was filing appeal before the Supreme Court of Pakistan. In pursuance of
Collector’s letter dated 260697, the Supeniniendent Customs and Central Excise,



Haripur Circle directed the complainant 1o revalidate the subject guarantees vide leter
dioted 070797, The complainant réphed that it had olready applicd for release of bank
guarantees and the Superintendent was asked o provide o copy of stay order, if any. The
respondents threatened (o place an embargo if the guarantees wene not revabidated. The
complainant, therefore, extendedfrevalidated the bank  guaraniecs. Later, the [DAC,
Customs Flaripur directed the complainant to extend the bank guarantees vide letter dated
150698 and the same were accordingly extended. Aggrieved by the judgment of the
Peshawar High Courd in favour of the complainant the Costoms Department filed civil
appeal NoRT29T alongwith 94 appeals of identical nature before the Supreme Court of
Puakistan biil the same were disiissed vide o self-contained judsment. The Apex Court in
the case titled the Collector of Customs vérsus M Ravi Spinning Mills reported 1954
SCMR 412 dismissed civil appeal NosB6%9 (0 936/97 arising from the judgment of the
Peshawar High Court dated 23.02.1997. The judgment passed by the Peshawar High
Cowrt in favour of the complainant had attained finality and the respondents were daty
bound 10 return the amoant of bank guarantees furnished by the complainant. Despite the
fuct that civil appeal filed by the depariment had been dismisscd by the Supreme Court
the A.C. Customs, Haripur vide letter dated 21.05.01 issoed notice o the bank for
encashment and enchased the bank guaruntees in violation of Court’s order. Dissatisfied
with the judgment passed by the Supreme Count of Pakistan the respondents filed a
consalidated review petition against 70 units, which review petition was also dismissed
by the Apex Court. Thus the judgmemt passcd by the Peshawar High Court attained
finality and the Customs Department was doty-bound 1o refond an amount ol
Ra 1348500/~ povemed by the aforesaid bank guarantee, Soon after the dismissal of
review petition by the Supreme Court the complainant vide application dated 23.03.07,
followed by reminders, applied fior refund of regulatory duty but the respondents failed to
take any action. Singe the respondents were nol responding w any of the aforesad
reéquests/letters the complainant sent a legal notice dated T0.08.07 1o the responden! Nix 1
through its counsel for payment of refund of the amount in guestion, followed Ty
reminder dated 10.10.07 bul to no avuil. The respondents should be proceeded agaimst for
‘maladministration’ and be disecoed 1o refund an amount of Rs 13485000 dlegally held
by them alongwith financial costs incurmed by the complamant. Any other reliel deemed

fit may also be granted.

2 In reply, the Collector of Customs, Peshawar has submitted that the judgmen
duted 23.02.97 in writ petition No. | LUY95 (M/s Saif Textile Mills Gadoon Amagal b hail
been misquoted by the complainant as it related w import under SROOBDMYS dated
12,0285, issued specifically for the units Jocated in Gadoon Amazai. Swabi. 1t had no
relevance to the impaort made by the complainant under SRO.S04(104 dated 0906, 15994
Comploinant’s  request  was  demecd a5 imposition of  regulatory duty  under
SRO.1O0SOC1095 dated 29.10.95 was effective on ex-bonding of poods in terms of section




o 21 of the Customs Act, 1969, The Apex Court’s judgment in M/s Ravi Spinning Mills
ported s 1999 SOME 412 hadd also been misinterpreted by the complaimant because the
operative portion of this judgment read ps under: -

“The fprersitron of Revwlatory durv by the government undve Section (82 ) .r.!r'f.iu'
Cunteery Act, P99 way effective and the same could be recovered from the
fmporters al the time of filing of the bill of entry for consumption or on the date of
cxcbomeding of the goods from the bonded warehouse, if the notification imposing
regilirory duity fad come into effect on the date of presentation of the bl of entey
ar ex-bondme of the consignmend from the boeeded warehouse ™,

The Apex Court further held that!

“We accordingly hold thaet in respect of the grownds by SR No, FOSE 0SS dared
F2.02 1995 the Regnlatory Dury imposed by the SRE. FOSOfT V9T dated 29,10, 1905
wids ol recovierabie ™

A specilic Judgment of the Supreme Court of Pakistan in certain civil petitions
anmouneed on 29111999 regardimg SROS0H 94 dared 09,06, 1994 amongst others had
held;

“Therefore, on the langiage of these SROs, i i not possible 1o hold that the
evemprion granted wnder these notificatiens also applied e the Crstomrs diey
levied in addivion to the statwtory duty under Section 1820 of the Customs Act,
TS o under other laws for the time being enforced ™,

Thas judgment had further strengthened the stance of chargeability of regulatory duty on
the import musde I|1r1'|HEh ther UM SSRONaAry SKEOs except SRO. No LOS(1v95 dated
12021995 It the complamant had a judgment of Supreme Court in its favour contrary 1o
the judiment refermed to above it should produce the same. No applications were received
from the complainant. Refund claim was vague. Even so the Collectorate was giving the
complainant the opportunity of being hearnd.

3 During the hearing, the AR submitted thar 10% regulatory duty was imposed on

import vide SRO.IOS0CIM05 dated 29.10,05, The respondents enforced the levy at the
tme of ex-honding of imported goods. The same was challenged by the complamant in
the Peshawar High Count vide Wit Petition No.47/2006. The complainant’s goods were
exempl from payment of Customs Duty and Sales Tax vide SROS0M1V94 . dated
9061994, Vide judgment dated 23.02.1997 the Peshawar High Court accepted
complainant’s writ petition No.47/96 for reasons recorded in judgment in writ petition
No 111085, The Court directed the respondents to return the amount if received from the
complainant. Despite count’s order and complainant's request 1o refund duty and return



the guarantees the department did not respond. Instead the respondents asked the
complainant 1w extend the bank guarantees. which was done. The departmem filed appeal
NoB87297 against Peshawar High Count’s judgment. which oo was dismissed on
F2.00. 1999 by the Supreme Cournt. Despite that the respondents encashicd bank guaraniees
on 250101, Against Supreme Court’s judgment the respondents filed review petition
N 117/03 which oo was dismissed on 170103, The complainamt fGled  refund
apphcations and also served legal notices on the respondents bat they had not responded
to any one of them.

4. The DR submitted that in the writ petition No, 11 LVSS filed by Mfs Sal Traders
the High Coun decided that the chargeability of duty or otherwise was dependent upon
entry of imported goods into the ermtonal waters of Pakistan, The regulatory duty was
enforced at the time of ex-bonding of imported goods from the bonded warehouse of the
complainant. In the case of Ravi Spinning: Mills, the Supreme Count held that imposition
of regulatory duty under section 18(2) of the Act, otherwise could not be objected o in
view of the provisions contained in section 31A of the Act and the same was recovernble
on the goods imported into Pakistan in accordance with section 30 of the Act,
notwithstanding the fact that the notification was issued under section 19 of the AcL. In
thie sume judement the Supreme Coun held that in respect of the goods which were
exempted from payment of custom duty specified in the first schedule o the Act, either
wholly or partially, under all SROs except SRO. 108145 dated 12.02.95 the imposition
of regulatory duty by the government under section 18{2) of the Act was effective and the
same could be recovered from the importers at the time of Gling of bl of emry for
consumption or on the date of ex-bonding of goods from the bonded warchouses, if
notification imposing regulatory duty had come into effect on the date of presentation of
the bill of entry or ex-bonding of the consignment from the bonded warchouses, It was
also left to the government to examine individual cases in the light of above observation.
Notices were issued to 95 units for encashment and recovery. From the year 2001 1w 2008
the complainant had no cause of action, it could have approached the relevant cournt for
proceedings on account of non-implementation. The AR, on the other hiand, stated that
the respondents had committed “maladministration’ from 2000 onwards. The DR added
that the President of Pakistan in complaint No. | FS8-E6 had held that FTO s role was
identfy “maladministration” and not act as @ law and constitutional court to determine the
legality or constitutionality of an order. The AR submitted that the Peshawar High Court
held in its judgment that the notification imposing regulatory duty would not be cffective
against the goods which had been exempted under an exemption notification. The
decision was upheld by the Supreme Court in the case of Ravi Spinning. The respondents
had filed appeal No872 ogainst the complainant but the Counl dismissed the
povemnment’s case. As regards the alleged failure on the part of the complainant o pursue
its case the AR said that the complainam did not do so because the department had filed




eals ond  review in the Supreme Court omd the Supreme Court déecided | the
lepariment’s review petition on 170007, He sabmited thar the complainant had applied
foir refond vide application dated 230307, followed by reminder doted 190407, which
were still pending. The DR submirted that the complomant was asked 1w appear before
the Additional Collecior on 181207 bot ot did noi. The AR submined that the
complanant did go and meet the Additional Collector who asked his subordinate 1o sit
with the complainont and reconcile the matier. The exercise proved non-productive. The
respondents, e said, did not respond o the appliciatons or to the legal notices. He
posimted out that the respondents issued notice for 14.12.07 afier filing of the complaint.

5 Thee arguments of the two sides and records of the case have been considered and
examined, The complainant contends that (i) parts and components imported by n for
manulacture of Split Air-Conditioners were exempt from: payment of custom dury in
excess of rate specificd in SRO.S04194 datec 09061994 und, therefore, the imposition
of regulatory duty imposed on these pants and components vide SRO, 1050010795 was
challenged by the complmnant before the Peshawar High Court vide W.P.No, 47/ 1996, Tn
terms of High Court's interim order the complainant had tendered bank guarantee 1o the
respondents, Subsequently, the Peshawar High Court allowed complatnant’s writ petition
vide order dated 230201997 whereby for reasons recorded o ddentical writ petition
Mo L1 HIV9S the respondents were directed 1o return the amount, if received by them, (i)
the appeal and the review petition filed by the respondents against Peshawar High
Couwnt™s judgment in writ petition Mo L LTSS (MY Saif Textile Mills Lad Vs, Assistant
Collector Customs) were dismissed by the Supreme Court of Pakistan. As 8 resull,
Peshawar High Court’s judgment had attmined finality, (i) the department wos bound 1o
refund the amount of Rs. 13485000 (or which the complainant had filed application dated
23.03.07, followed by reminder dated 19.04.07 but the respondents failed 1o do that. The
complanant had also served a legal notice dated 10,0807, followed by o reminder dated
L1007, for payment of refund but 1o no avail. By not making refund the respondents
huad commuined ‘muladministration’

0. The respondents, on the other hand, contend that (i) the complamant  had
misquoted Peshawar High Count’s judgment dated 23.02.1997 (M/s Saif’ Textile Mills
Gadoon Amazai) as that judgment related to imports under SROJIORV9S dated
12.02.1995, which was issued specifically for units located in Gadoon Amazai, Swabi, it
was not relevant W the imports made by the complainant under SRO.S040/94 dated
U9.06.1994, (i) the complainant's request was denied as impositton of regulatory duty
under SROLIOSINDMS dited 29.10,1995 was effective, (i) the Apex Court”s judgment in
M/s Ravi Spinning Limited reported as 1999 SCMR 412 had been misinterpreted by the
complatnant. According 10 that judgment imposition of regulatory duty by Governmen
under section 18(2) of the Customs Act, 1969 was effective and the same could be
tecovered from the importer a1 the time of filing of bill of entry for consumption or on the



date of ex-bonding of goods from the bomded warehouse, 1f notification imposing
regulatory duty had come o effect on the date of the presentation of bill of entry or ex-
bonding of the consignment from the bonded warehouse. The Supreme Court, however,
held that in respect of SRO_IOS(1Y95 dated 12,02, 1995 regulatory duty imposed by the
SROLIOSOIWGS dated 29.10.1995 was not recoverable, (iv) the Supreme Court of
Pukistan in cermain civil  petitons  vide judgment dated 29110999 reganding
SROSOHT dated 080601994 held thar it was not possible w0 hold that exemption
granted under these notifications also applied to the custom duty levied m addition 1o
statutory duty under section 18(2) of the Customs Act, 1969 or under other law for the
me heing enforced. The above judgment, according 1o the respondents, strengthened the
stance of chargeability of regulatory duty on imports made under other concessionary
SROs except SRO.OK(1195 dated 12.02.1995, which SRO related 10 imports by units
located in Gadoon Amazai.

T Even according 1o the notice dated 11.12.07 issued by the Additional Collector
Customs to the complainant reveals that the respondents are of the view that the issue
relating to concessionary SROs including SRO.SO4(10/94 dated 00.04.1994 had been
decided by the Apex Count of Pakistan vide judgment announced on 29.11.1999 in the
light of which the regulatory duty imposed under SROT0S0(1W95 dated 29.10.95 was
chargeable on complainant”s import made under SROCS0400040 dated 0806, 1994,

5 The foregoing position indicates that the two sides hold opposite points of view

While the complainam feels that the case has been decided in its favour by the Peshawar
High Court as subseguent appeals and review petition filed by the respondents were
dismissed by the Supreme Court, the respondents contend that the Apex Coun of
Pakistan had held that regulatory duty imposed onder SROL OS50 DMS doted 29, 10,95
wis chargeable on imports made under SROS041/94 dated 09060, 1994, Since the issues
invalved have been decided by the superior courls it is not for this forum o give its
opimion on the subject matter or on the relative pomts of view of the respondents and the
complainant. In the circumstances of the case, the complainant may. il so advised,
cimnsider Aling an apphcation for implementation of the judgment on which it relies in the
court, which, scéording o il, passed the judement in its favour.

9. The complamt 15 disposed of with observations made above

(JUSTICE (E) MUNIR A. SHEIKH)
Federal Tax Ombudsman
Drated: -2008




BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, KARACHI

COMPLAINT NOLISS7/2008

s Crescent Bahuman Lammited

Wi- A, CHT Zalar Al Roud

Giulberg-'v

Lahore Clomplainant

Yersus
I'he Secretary,
Revenue Dhivision

[slamabad ... Respondent

Diealing CHTicer Mr. M. Mubeen Ahsan, Adviser

FINDINGS/DECISION

Present Mr Afzal Awian, Advocane
Mr bmran Igbal, Advocate

Mr Abid Hussain Hakro, Deputy Collector of Customs, PACCS
Mr Wahid Baksh Shaikh, Assistant Divector of Customs Valuation
Mr Afag Homeed, Principal Appraiser

I'ie complaint has been filed against the Model Customs Collectorate of PACCS
and the Dhrector of Customs Valustion for not finally determining the value of goods
provisionally released under Section B1 of the Customs Act, and instead of returning the
post dated chegue (PEC) of B 340,0000-, initiating recovery procecdings against the
Complainant. The facts of the case are that the Complainant impored o consignment of
Lwminum Silicate and fHed Goods Declaration on 03002007, The appropriate officer of
Customs provisionally released the goods under 81 of the Customs Act securing the
ditferential duty snd taxes agamst the secunty of PRC which was furnished with the clear
understanding that if i wos proved that the declared value under Section 2501} of the
Customs Act was not the correct customs value, the cheque shall be encashed: otherwise
the same shall be retumed (o the importer
= Phe matter was referred o the Direcnornte-General of Customs Valuation, the
hearing was attended on the date fixed by the Director, certuin documents were submitied
with the representations dated 12.01.2007 and 27.1 12007, and the Valuation Depariment
was requested o finalize the value under Section 25 (1) of the Customs Act, Howewver,
the matier was kept pending and though the Respondents did not dispute the provisional
assessment (on declared value), no enguiry was made and speaking order for final
determunation of value for assessment was not passed within the time frame under



Section 81(2} of the Act, Further, extension of tme 1o the period of Hmpation under
Section 81(2) ibid was also not granted. Therefore, the Complainant served a notice
doted 1762008 under Section 2 of the Federal Tax Ombudsman Ordinance 1o the
Respondent to return the PDC as the time frame (or the decision had lapsed,

X It was alleged that instead of returming the PDC, the MOC PACCS initiated
recovery procesdings for encashment of the PDC and sent Notice No SUMISCOL2007
MCC dated 23.6.2008 with the remarks that after {inalization of the case. the chegue was
sent o the bank for encashment, which has been returned unpaid. The Complainant was
asked to pay the amount of Rs.340.0000= immediately failing which the amount will be
recovered alongwith penal action under clause 95A of Section 15601 ) and Section 202 of
the Castoms Act read with Chapter X1 of the Customs Rules, This notice was given
without affording opportunity of hearing and without giving reasons or justification for
not accepting the declared value, This action was unreasonable, unjust, hiased, oppressive
and an act of maladministration within the meaning of Section 2 of the Federal Tax
Ombudsman Ordinance. It was siated that till the date of filing of this complaint, the
Complainant had not received amy intimation about release of PRC nor any formal order
or reason for not releasing it despile the applicaton dated 12-11-2007 followed by
remminders dated 27-11-2007 and | 7-06-2008, It was stated that if the Respondent had any
reservations for nit releasing the secured amount of R 34H00K- the Complaanant be
informed in writing or given an opportunity of hearing 1o clarify his position to meet the
ends of justice,

4. The Deputy Collector of Customs, Group-11. raised objection i his reply that the
complaint has been filed against the finalization of provisional assessment for which legal
remedy 1o file a review before the Director General of Valuation under Section 250 of
the Customs Act was available, Since the Complainamt failed to avail the remedy, the
complaint was harred under Section W2k of the F.T.0. Ordinance. He further stated
that the case pertains 1o determination of liability of tax/duty and valuation of the goods
and it cannot be entertained by this office

b He alleged that the Complainant had approached this office with false statements
and un-clean hands. The record shows that heanng opportunily wias provided by the
Valuation Depariment, the matter was investigated with the available data and the
Pakistan Chemical & Dwves Merchanis' Association ( FCDMA) were also consulted. The
decision of finalization of provisional assessment was communicated electronically o the
Complainant but they failed to make the payment of the differential amount, Therefore,
PDC was sent to the Bank but it was dishonored on account of insufficient balance. It
was alleged that the Complminant has filed this complaint to achieve the goal of not
paying the Government's revenue and o frustrte the recovery proceciings

. With regard to the contents of the complaint it was stated that action for recovery
of Government's revenue cannot be termed as maladmimistranon, The recond shows tha
the Complainant failed o substantiate thiat the declared value was the trug payable
transaction value under Section 25(1) of the Customs Act. No corroborative documents |
information was provided for adjustment as provided under sub-Section (21 of Section 235
of the Act. Therefore, the declared value was not acceptable. On the contrary as per data




wions values maintained under sub-section 13(a) of Section 25 of the Act, the
Department had bulk of higher value evidence. Therefore, the assessment was proposed
1800 L4R/ke against the suppressed declared value of $0.1734/ke. The Complainant had
falled to substantinte that the value of special grade Aluminum Silicate Abroasive of
Europesn origin could be as low as $0.1734kg.

It was further stated thar the provisional assessment was Tinnhized within the
stipulated penod dnder sub-section (23 of Section 81 of the Act. Further, in terms of sub-
section (4) read with the "Explanation” and sub-section (3) of Section 81, the Depanment
i authorized o encashfodjust security deposit il the provisional nssessment wis nof
finulized within the stipulated period as envisaged in sub-section (2) of Section &1, Thus,
it was argoed, considering the provisions of sub-sections (2} and (4) and "Explanation”
under Section 81 of the Avt. the Complainant’s claim that the declared value be accepted.
andd assessment finalized thercon and retum of security was not in accordance with the
statute. It was retberated that even if the iime stpulated under Section B1i2) of the Act
had lapsed, there was no guestion o accept the declured vahie onder Section 8164 and
the "Explanation”

B The Deputy Collector referred the anoaber Complaim NoS20-K2000 wherein the
Federal Tas Ombudsman had directed the Complamant to adopt the course of remedies
available through Section 193 and 194-A of the Cuostoms Act, He stated that the
Honourable Supreme Coun had held, vide Order dated 1000220035 pussed in Civil
Petition Na9 11 of 20003 and order dated 10112003 passed i Civil Pétition Mo, 775-K of
2003, that the mers of the case were not 1 be scrapped on sheer technicalities ol time
limigstion. It was also stated that in the Constitution of Istamic Republic of Pakistan it
has been laid down that “When any act or thing is required by the Constitution o be done
within o particular period and o s not done withim that period, that doing of the act o
thing shall not be mvalid or otherwise ineffective by reasson only that it wis not done
within that period”™, [t was, therefore, requested that subject complaint be dismissed

] The Assistamt Director of Customs Valuation also raised objection ohout the
purisdiction of this office and stated that the Model Customs Collectorate had relerred the
mutter  through  online  computerized system o the Valuation Department  for
determnation of customs value, Hearing opportunitics were provided to the importer on
|5-10-2007 and 28-11-2007 but nobody sttended the hearing. The importer's statement
that he attepded the hearing wis not true. The case was finalized on 31-05-2008 afier
conbirmation of PCDMA vide leter dated 232052008 that the pssessment price of the
comsignment was cormect (o the best of their know :I._-.ig.:_

1o Dunng the hearing of the complamt, the Deputy Collector of Customs stated that
alter determinition of the value o message was senl o the Securities Section on 31-05-
208 10 encash the security. On inguiry whether determination of correet amount of duty
and taxes and charges was made and communicated 1o the importer, he stated that under
the present PACCS software no such action is taken and the matter is passed on o the
Securities Section 1o encash the security. He further stated that in the computer system
i an aperaticn i the PACCS there is no mle for the concerned Ciroup about the
determination of duty, twxes and charges recoverable from the importer. Deputy Collector



did not furnish any directive of the appropriate authority that the assessment based on
final determination was nol the responsibility of the concerned Groap/ Appraising stalf ol
Collectorate.

I1. The Assistant Director of Customs Valuation submitted copy of a letter dated 28-
01-2008 under which the extension of tme-limit by W) doys under section 8120 of the
Customs Act was communicated o the Deputy Collector of Customs in respect of three
imports, the third being the present case. A letter dated 16-05-2008 was sent (o PCDMA
alongwith a copy of the printout received from the Customs Croup because other
evidence of valuation was not available, PCOMA vide letter dated 23-05-2008 replied
that assessment prce was correct. He stated that the importer was invited electronically 1o
attend heanmg on [5-10-2007 and 28-11-2007 but no one appeared and only o wntten
reply was received. He stated that the value ascernined on the recommendation of
PCDMA was communicated to the concerned Customs officer on 3 1-05-2008,

The Counsel for the Complainams rephed that the extension of 90 days under
sub-section $1(2) of the Customs Act was not legally vahid because there is no evidence
to establish that the “circomstances of exceptional noture”™ were recorded by the
competent authority and it has also not been shown that extension was communicated o
the importer. He stated the Chemical was impored for manufacture of “Levis” brand
jeans for export and the rate of duty being 5%. only R S00000- was the leviable duty
The Customs enhanced the value by more than sis tmes but did not issue a show ciause
notice. they did not disclose the basis of enhancement, they held meeting with the
PCDMA but did not invite the umporer o examine and question the recommended
valuation. He added the PCDMA's letter has no legal evidential basis, The value was
enhanced by the Customs but the pssessment was nol Tinalized and no formal order was
passed and communicated 1o the importer to enable him o contest the valuation at mgher
forums.

13 The learmed Counsel stated that the imponter has been importing this Chemical for
a long time. The Customs authorities should have examined their computer record 1o
identify past imports o ascerain the accepted trend of valustion from various sources. He
stated even after the present case of import the same Chemical has been released by
PACCS valued at $0.17 per kg.

14, The gist of the case is that afier provisional assessment on (3-09-2007, the case
was referred 10 the Direciorate of Customs Valuation where it remuned pending. The
Respondent did not dispute the declared value, no imguiry was made, and no speaking
order for final determination of the correct amount of duty und taxes was issued within
six months under section 812 of the Customs Act. Complamants submitied
representations to the Valuation Department but no action was taken and no evidence was
demanded from the importer under sub-section (2) of section 25 of the Act, With regard
o0 the extension of time-limit by 90 days. the Complamants did mot receive any
intimation: in all fairmess this intimation should have been given to the importer also.
Comploinants contended that the determination of value and assessment was not done
even during the extended period which expired on or about U2-D6-2008. Assistant
Director stated that the determined value wias intimated 1o the concemed Customs ol ficer



V200 and the Deputy Collector claimed that it was sent 1o the Securitics Section

ame date to encash the secarity, The Deputy Collector also stated that there wi

ole for the concerned Group about the determination of duty. taxes and charpes

oversble from the importer. On inguiry he did not fumish any . directive of the

apprespriate authoriy that the assessment based on final determination of value and ssue
of 1 speaking order was not the responsibility of the congemed Collectorale.

15 Assistant Clollector of  Customs Valuation  submitted copy of a  leter
Mo 1 ETE200T-H72497 dared |1 6-05-2008 addressed 1o PCOMA inquining about the value
oo Aduminum Silicate Abrasive vide the two following pamgraphs

g & The matter of determination of Customs Value of subjeer goods
Aluminum Shcate Abrasive (Coasting) Special Grade, HS Code
EIZ AWML, (Copes of invoice & GD enclosed) imporied Trom
Metherlands s under investigation by this Directorate General®

3= You are. therefore; regquested 1w forward the C&EFTFOB Values of
the above mentoned items a the earliest your co-aperation in this
regard shall be highly apprecisted”™.

PCDMA replicd vide lemer dated 23-05-2008 as follows

"With reference 1o your letter No. 67/2007-112497 dated 16 May, 2008
Assessment price of above consignment is correct 1o the best ol our
knowledge.

he above details are submitted without any prejudice.™

16 After the above the investigation/consuliation with, the PCDMA, Pirectorate of
Customs Valuation intimated the value tothe Customs vide electronic message dated 31-
(F-2008 with the remarks

“Finalized as per recommendaion of PCDMA"
L the basis of this message, the PACCS sent a message on the same date which read:
“Flease encash the secarity” (THC-378403-0308077",

Valuauon Department did pot indicate any value in s letter o the PCDMA but the
FCDMA replicd that the assessment Prive wias cormecl.

17 This whole exercise has been carried out withoul affording the imporer the
apportumity. of hearing, without allowing him the chance o examine the invoice of
evidence relied upon by PCDMA or the Valuation Department, and no speaking order
was pussed either by the Valuation Department, or the concern Giroup of the PACCS. On
the other hand the importer has claimed that he has been importing the Chemical for
manutacture of sn inermationally known brand of Jeans and has recently imponted the
same Chemical. The MCC PACCS and Valuation Department do mot seem o have



checked the past imports, The circumstances und the evidence under which the declared
value of the Chemical was enhanced about 6 times but no adjudication procecdings were
started for such a huge price difference have not been explained

I8, The manner in which the case has been processed by the Valuation Deépantment.
determination of corfect valuation and duty ¢t not done by the concermed Group, and
notice for recovery issued by the Secunties Secton betray arbitrarimess, inefliciency,
failure 1o timely complete the assessment afier due process and issue of a speaking
appealable order as preseribed by the Federal Board of Revenue in the Customs Rules
and CGO 1272002 is a elear case of maladministration

14, This office is not concerned about the determination of value by the Customs and
of import levies but it is surely within its jurisdiction to examine how this process has
been carmied out in the PACCS Collectorate and the Valuation Depantment and whether
ends of justice have been met or not. Cognizance has therefore been taken of the neglect,
delay, incompetence, inefficiency and ineptitude in the administration of the Collectorate
of Customs and the Directorate of Valuation, Objections rased about the jurisdiction o
this ofTice are rejected as misconceived and as uncalled for

. Considering however, that against the declared value of SU1734/Kg, the customs
value was provisionally appraised at $1.1 148/K g, the huge difference being more than six
times, this office is of the view that valuation aspect needs 1o be properly checked in
wccordance with law and the case be referred to the Director General of Customs
Valuation for review under section 230 of the Customs At

21 It is recommended that Federal Board of Revénue direct

(i) the Collector of Customs 1o suspend the operation of notice dated
23-006-2008 issued by the Assistant Collector Securiies;

(b} direct the Director General of Customs Valuation o review the
value determined by the valuation officials:

(i) examine the valuation record of 90 days before and afier the
import of the consignment 1 guestion, afford opportunity 1o the
importer to represent his cose, examine the evidence relied upon.
furmish his own evidence in support of declored value and, after
hearing the imponer, decide the correct value of the Chemical

{iv) The above action may be completed within thirty days: and

(v} compliance be reported 1o this office within forty five days

(JUSTICE (R) MUNIR A. SHETKH)
Federal Tax Ombudsman
Dated: 2008



BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, KARACHI

COMPLAINT NOLIS69/2008

M T Star Electromcs

FL-17712, Block 13-A

Hisar-e-Aman Society

Ciulsah-e-lgbal. Karachi. - Complasan

Viersus
Secretnn
Revepue Division,

Islarrabad. - Respondent

Dealing Officer Mr. M. Mubeen Ahsan, Adviser

FINDMNGS/DECISION

Present: Mr. Zia-ul-Hassan, Advocate for the Complainant
Mr. Muhammuod Masood Sabir, Assistant Collector of Customs
{ Appraisement)

Mfs Tri Swur Electronics have filed this complain arainat the Collector of
Customs { Appraasement ) for not finalizimg the assessment of a consignment of "CT DV
PP CASES™ imported from China vide IGM dmted 28-07-2007 which wiis prowvisionally
released under section %1 of the Customs Act against the secunty of a pay order dated 20
OR-2007 for Re. 2382000 with an Indemnity Bond, It has been alleged that the Customs
authenties failed to decide the matter within the stipulated peniod and, therefore,
provisional assessment on declared value atained finality under sub-section {31 of section
51 The Complamnants have reguested that the pay order and Indemnity Bond be returned
by the Customs

d It has been stated in the complaint thal the Respondent was required o make the

fimil determination of (value and) leviable duty and taxes under section 8102) of the
Customs Act within the stipulated period of six months or extended peniod (hy SH) days)
by passing o speaking order after prowiding hearing opportunity to the Complainants
under S.No.66 of CGO 1222002, However. the Respondents neither conducted any
meaningful inguiry 1o determine the value of goods nor did they Nnalize the assessment
by passing u speaking order which amounted 1o maladministration,

3 The Complainants have averred that the declared value represented the actual
consideration paid to the supplier which could be verified by examining their identical



imports assessed by the Model Customs Collectorate which was approximately the same
as declared in the presemt consignment, which the Customs authorities arbitrarily and
illegally refused to sccept. It has been alleged that the enhancement of value without
furmishing any evidence of identical goods imported in comparable quantities and the
same commercial value was unjust, void and contrary 1o the provisions of law which
amaunted o maladministration under section 203) (i) (b of the Federal Tax Ombudsman
Ordinance, 20040,

4, It was further stated that according to section 23(4) of the Customs Act, if the
appropriate officer was not satisfied with the transaction value and had any reservation,
he was required 1o inform the importer in writing and give him an opporunity W justify
the price difference; if the importer failed to justify the ditference the appropriate officer
could only then refuse (o accept the transaction value throwgh a speaking order in writing
I was stated that the Complainants were never approached (o explain the circumstances
of the sales nor the documents submitted by them were controvered/challenged nor any
order a5 required under Rule 108 of the Customs Rules read with section 244 of the
General Clouses Act was passed. The Customs anthorities thus failed o discard the
declared value by providing any lawful basisfevidence under section 25 of the Customs
Act The declaredfiransaction value thus attained finality under sub-section (4) of section
81 of the Customs Act.

5. It was also stated that no provision in the Customs Act empowered the importer o
force the Customs suthonties o decide the matter wathin the stpulated tme-limit under
section B1(2) of the Customs Act. Therefore, it 15 the primary duty of the Customs
officials 1o decide the matter within the legal tme-frame. Since no inguiry wias conducted
and no evidence of higher value was available with the Customs or the Valuation
Department, the provisional assessment on declared value had attained finality and the
post-dated cheque should have been retumed o the Complainants under sub-section (3)
of section 1.

6. The Complainants stated they sent o lemer dated 04-07-2008 w the Collector of
Customs (Appraisement) reguesting him 1o finalize the assessment on the basis ol
declared value and reiurmn the pay order alongwith Indemnity Bond but received no
response. They cited the CBR directive under S.No.6h of CGO 1272002 which lays down
the procedure and instructions about value fnahzation. 1t was alleged that non-
compliance of the CBR order under the aforesaid CGO was not only the violunon of the
principle of natural justice but also infringement of section 223 of the Customs Act which
requires all officers of Costoms o follow the orders, instructions and directions of the
CBR.

7. Reference was also made 1o the judgment of this offlice in the case of M/

Shakarganj Mills Limited, Karachi VS Secretary Revenue Division (2207 PTD 1519} and
attention was invited o the following remarks:



Ihe entire reliance on the "Explanation” undér section 81 betrays complete
disrepan for the eluborate system of provisional determination of tax liability
which has developed over a long period of time and o progressive formulation of
the procedure has been enacted under the four sub-sections of section &1, h
cannot be the intenioen of the liw makers and the governmaent to place & promium
on the delay, inaction, indecisiveness, lock of investigation, lack of any new
valaation evidence, and failure of the Collectorate and the Valuation Departiment
1o determine with substantive rensons and justrfication the final assessment within
considerahly long peniod of mine months, to reward the Customs Officers for the
inefficiency, neglect and  lack of will or ability . decide pending
viluabion/assessment cases o substantive grounds and arbitranly deprive the
imporier of the security deposited in the beliel that a fur decision would be tuken.
If the customs authorities wanted (o imclude the amount of security within the
ambat of duty and taxes they should have done so only with adequate evidence
and passed speaking order observing the dug process.”

8 Reference was also invited to the judgments in the followimg similar cases:

(i) Mis Faeal Hlahi & Sons through Registrar Vs Depaty  Collector of
Costoms and other (2007 PTT) 21049)

{1} Mis Wall Master Vs Collector of Customs and others (2005 PTD 25730

{ith) MAy Houschold Prodocts (Pyvtd Limated, Karschn Vs, the Colledior of
Customs, Model Customs Colleciorate of PACCS, Customs  House,
Farachi ( FTO' Complamt No.C-1007-K of 2007

It was requested that the Respondents be directed 1o finalize the assessment on the basis
of thé déeclored value and return the pay order doted 20-08-2007 for R<238,20- and the
Indemmnity Hond

9 Fhe Assistant Collector of Customs (Appraisement) replied 10 the compliint
raising objection that the Complanants have failed o dentfy any vald grounds for the
alleged act of malsdministration or targeted malice, has or cormuption against the
Respondent and therefore the complaint was not maintainable, He stated that the
complaint pertuined 10 the issue of determination of valuation for the puarpose of
assessment and levy of duty and taxes which is beyond the junisdiction’ of this office

under section 21 (b)) of the Establishment of the Office of the Federal Tax Ombudsman
Cdrdinance,; 20000,

1 He stated that thee initial period of six months under section 81 of the Customs Act
was extended by the Dircctoraste-General of Customs Valustion for o period of three
mamnths on 16-02-2008, Since the case could not be disposed of within the extended nme,
the assessed value of the impugned goods stood finalized under section 81i4) of the
Lustome Act and the "Explanation” attached thereto, The Complainants were duly



informed vide letter dated 10-04-2008 and were asked 1o furmish revalidaged pay order,
Since the instani matier stood finalized lawFully, there was no cause of complmnt tor the
ITPHOREr.

L1 It was further stated that the Depariment had strong reasons to believe on the basis
of the evidential data of imports during the previous 90 davs that the impugned goods
were heavily under-invoiced. However, on the msistence of the fmporier the goods were
released provisionally, It was  added that  the value of goods (DVD
Casingsi/SleevesWrapper Packing ot $200/MT ) was o Tow that it was less than value of
plastic scrap at $3500MT. Therefore, the provisional assessment by the Department on a
higher side was correct. lawful and was enforced through a legal course of action,

12. It was reiterated that the imporer was duly apprised of the fact that the declared
value was not acceptable on the basis of evidential import data of identical items. Funthier,
in the presence of sectiom 81040 of the Act and the "Explanation” mtroduced through the
Finance Bill 2005 there remumed no valid ground o contest the legality of finalization of
provisional assessment. It was added that the Department was nol guilty of violation ol
CGO 1202002 or of section 223 of the Customs Act and no charge of maladministration
could be made out. It was requested that the comiplaint be filed without any consideration
o5 it was false, fobricated, malafide, devoid of merits, vexatious in nature and, under
section 9 2) of the Federal Tax Ombudsman Ordinance, 2000, owside the junsdicuon of
this office.

13, During the hearing of the complaint, the Counsel for the Complainants stated that
the complaint was forwarded to the Secretary, Revenue Division, on 31-07-2008, the
Department’s reply dated 05-08-2008 was forwarded by the FBR on 16-08-2008, and the
date of hearing was fixed by the FTO's Office vide notice dated 2 1-08-2008. When these
actions were luken by this office, he alleged, a show cause notice dated 27-08- 2008 was
issued by the Deputy Collector of Customs which reflected the malafide of the
Department that while the matter was under consideration of the Federal Tax
Ombudsman, the guasi judicial proceeding were imitisted. A reply dated 01-09-2008 has
been sent that the case was pending before the FTO for which hearing has been fixed on
(4-09-2008, Since the matter had been processed under section 31 of the Customs Act,
the show cause notice unlawfully issued after one year was barred by time may be
withdrawn.

14, The learned Counsel stated that the assessment was not finally determaned within
the extended period as reguired sub-section (2} of section B of the Customs Act. 1t was 4
settled law that where the action is not completed within the extended period, the
provisional determination of duty and tases shall be deemed o the final delermination,
This decision has been taken by the FTO in a number of cases and, om o representation
from the FBR, the President of Pakistan has upheld the FTO's decision,

15. The leamed Counsel stated thai another act of malsdmimisiration has been




deed by the Assistani Collector of Customs (Appraisement-11) in sending o letter

Lt 10-04- 2008 1 the Complainants that the provisional assessment had been finalized
et section BLid) of the Customs Actk. He argued that when the penod spegified in

eotion #1 had oot expired, sub-section (4] could not come mto play again and ihe
ippropriie clistinms o viluation officer should have determined the duty and axes under

subesection (2] after due process

16 he Assistant Collector of Customs replied that the declared value of the moods
(DVD Casing) at & 2000MT was considered quite [ow compared even to the value of
DV Serap which was being imporned ot $350/MT. Therefore, the Customs appraised the
value of DV Casing a1 % 600/MT and referred the matter o the Valvation Department
Bt the Department did not send any advice even during the extended period. Therelore,
it was decided to fnalize the valoe and a notice dated  10-04-2008 ‘wias <emt 10 the
importer. He stated that the finalizoton of assessment should have been done under sub-
section (23 of section 81 and due o some inadvenence sub-section (4) was mentioned n
the letter Bl the faer remained that imtimation abowt the finalization was sent o the
importer within the time specified under section 81, Under this notice the impdner wis
requested 1o provide a pay order for the differential amount. Simce no reply wis received
ard realizing that the mmporter hod not been given the opportunity of hearing, he issued o
shiow cause notoe on 27-08-2008 under sub-section (3) of section 32 of the Costoms Act
requiring the imponer o explain why short-levied amount of B 238, 296 should not be
recowvered frism him and hearing was conducted an 02-009. 2008,

17 The leamed Counsel replied thn while the final determination of value was not
done through due process under section 81{2) of the Customs Act, the notice dated 10-
O4-2000 sent by the Assistant Collector under section 81(4) of the Act lacked legal
validity. He, thereafier, imtiated quasi-judicial proceedings under sub-section 32(3) of the
Custonns Act by issuing a SCN dated 27-08-2008 for which hedaning was condueted on
O2-08-2008 and an adjudication order has been issued, It was absolutely unjust and
untoir that while the matter was pending before the Federal Tax Chmbudsman. the quas
jadicial procecdings were imthated without witimg for the findings of this senor forum
This action also militited against the provisions of section ®1 of the Aot because the
Customs officinls hoving failed 1o abide by the provisions of sécton X1 invoked the
provisions of sechion 32 of the Aot which was legally not tensble

18. The Counsel stated that High Court has given the rling that where action has
been taken under section 81 of the Act, subsequent action under section 32(3) was nol
lezally justified. He submined copies of the reported orders and invited reference 1o the
Karachi High Court's judgment 2004 PTD 1979 in the case of Messrs Abdul Anz Ayoob
¥ Assistant Collector of Customs and 3 others reported (PLD 1990 Karachi 378) wherein
it has been held that:

" Here the poods having been provisionally relepsed subject (0 post importation
check, und corresponding order having been passed by the competent authority



under section B1 of the Act, the release of the goods could be under section 81
alone and neither sub-section (2) nor sub-section (3) of section 32 would be
applicable, These sub-sections of section 32 in the Customs Act contemplate
absence of levy or shon levy or erroncons refund of any duly or surcharge. e
attracted only and notices under onme or the other sub-sections are issoed
exclusively, when a final assessment either wrongfully or erroneously has been
maade. I @ case s not covered by section 32020 or 32(3) no notices under those
provisions can arise. A fortiori ao pedodicry for nobices as contemplated in
section 32 of the Customs Act would be attracted and a notice under section 81
ihid would be competent without any restriction as to lmitation of time "

149, In the case of Hassan Trading Company Vs Centtal Boand of Revenuoe
Government of Pakistan (2004 PTEY 1999 reliance has been on the above judgment and
the following order passed:

"From 4 bare perusal of the judament relemed 1o above it s erystal clear that the
Customs Authorties did not have the jurisdiction o issue 4 notice under section
32 of the Customs AcL in 4 matter where provisional assessment was made and
the only course available to the Customs Department was 1o [malize the
assessment under section 81 of the Customs Act duning the course of which the
queshion of misdeclaration conld have been rused and considered. Tt was further

%

observed that the provisions of sub-sections (2) and (3) of section 32 of the
Customs Act would be attracted only when a final assessment either wrongafully
or erroneously had been made. This Count further went on o pronounce thal
where the goods were provisionally réleased under section 81 of the Customs Act,
the Customs Department could have issoed o notice under section 81 for any
discrepancy which was found in the case subject to the period of hmitation
prescribed under section 81 of the Customs Act”

200, Arguments of both the sides have been examined. It has been observed that the
Customs authomities routinely ignore the provisions of section 25 and of secion 81 of the
Customs Act, 'the Valumtion Rules and FBR'S direction under paragraph 66 of the
Customs General Oeder 1272002, Tt is nddeworthy that section 25 and Valuatiom Rules
provide for and emphasize the apphication of due process in cases of valuation dispules.
Similarly, section Bl of the Customs Act provides for a flexible and progressive
procedure allowing release of the goods on the basis of declared description and value
and providing adequate time for the Customs officials w0 make investgation, and after
hearing the importer, issue a speaking order determining the final value and consequent
comeet import levies on the goods giving reasons and quoting evidence of valoe so
determined. The directive contained in Paragraph 66 of the CGOY 272002 clearly
specifies the steps 10 be taken in determination ol final assessable value, Tt would be
worth while 1o reproduce the nstructions contained in sub-paragraph 2 of Paragraph 66
hereunder:




I view of this pasinon, the following instructions are for stnct compliance: by

freld formations

i1 All cases of provisional assessments shall be Tinalized within a
periodd of four months. Where assessment cannol be finalized
within tour months, owing W excepiional circumstances beyond
the control of Custoem Hooses or Valuation Department, such
period shall’ be exiended by the Collectors of Costoms or the
Contraller of Valuaton, as the case may be, by a {urther penod of
Pwor monibis n:;.'nldu:;_- reasons mownting. Such extension shall also
be intimiated o the imponers.

(bp Final assessment order shall be speaking ome and shall also
incorporafe all the details and évidence on record on the basis of
which value has been fixed or dssessment has been Gnalized. This
b5 mecessary b enable the importer o file appeal with the appellae
duthority af be 1s not satisfied with the assessment order so made,

(i) Where on the basis of final assessment any refund is due 1o the
imporier, the final assessment order shall also comain order for
refund of the said amount and the importers shall not be reguired i
make fresh requests for the refund.

fivd  Keeping in view the time constraint indicated above, refundable
amount shall be paid expeditiouns]y."

2] It is must surprising that the Customs officials do not as a rule comply with the
clear direciions contained in the Customs law for determination of value under due
process, They prefer o take advantage of the "Explamation” given under section #1 that
provisional assessment means the amount of duty and taxes paid or secured against the
Dank guaraniee or post-dated chegue. This "Explanation” militates against the provisions
of sections 25 and 81 of the Customs Act and, therefore, is not relevant.

%

23 From the facts of the case, the legal position, and the judgments of the High Cour
# transpires that (1) the Department failed 1o determine the duty and taxes ete correctly
payable within the extended time, (i} even after that it Failed to communicate its decision
o the importer, (i) the notice dated 10-04-2008 sent by the Assistant Collector of
Customs under sub-section (4) of section K1 of the Act did not constitute a genuine dnd
legal intimation of finalization under sub-section (2) thad, iv) it was in faC1 recovery
natice requiring the importer to send o pay order or revalidate the post-dated cheque. It is
thus established that final determination of value and determination of duty, mxes eto
correcily leviable after due process by the approprate officer of Customs or the
Valuation Department was not carried out

17

It has been pointed out that when the complaint was fled in this office and



comments: were called from the Respondent vide notice dated 31-07-2008, the Deputy
Collector of Customs sent a show cause nolice dated 27-08-2008 for recovery of the
{allegedly ) short-levied amount of Rs 23820900~ recoverable in terms of section 81(3) of
the Customs Act read with section 12 of the Customs Act. Hearing was fixed after five
days on (4-09-2000 and it has been stated by the Counsel for the Complaimants that
hurried adjudication order was also passed on (H-09-2008, The adjudication proceedings
are unlawful as clearly laid down in the judgments of the High Court that the provisions
of sub-section (21 and {3) of section 32 of the Custorms Act would be anracted only when
n fnal assessment either wrongfully or emoneowsly 15 made. The quasi judicial
procecdings inituated by the Deputy Collector of Customs are comtrary to law, illegal and
betray a semblance of argeted malice as he seems (o be bent on penalizing the importer
after having failed w determing the correcty leviable duty and taxes ew under section 81
of the Act with due process of law, This approach is not anly illegal bt also betrayvs the
megative attitude of some Customs zuthontics who having fmled o perform their duties
m accondance with the prescribed ame-frame revert w0 extra legal proceedings for
recovery of dues not lawiully established. This is a clearly case of action contrary to law,
a depariure (rom established practice and presenbed procedure without valid reasons, it is
arhitrary, unjust. oppressive. Maladministration i€ established

24 It is recommended that Federal Board of Revenue:

{ih set pside the quasi judicial proceedings initiated vide show couse notce
Mo VB-1 HW2007-11 dated 27-08-2008 and consequent adjudwation ardes
passed by the Deputy Collector of Customs (Apprnsement) | irosp-11:

(i) direet the Collector of Customs (Appraisement) (0 quash the notice
Mo VEB- 1 HV2007-11 daned 10-04-2008 issued by the Assistan Collector of
Customs (CApprasement) Group-115 and

{iiih further direct him to finalize the determination of duty and (axes on the
hasis of declared value under sub-section (4) of section 81 of the Customs
Act and return the post-dated cheque and the indemmity bond o the
Complainants M/s Tn-Star Electronics

{ivi  The above action may be completed within thirty days: and

v} compliance be reported to this office within forty five days,

(JUSTICE (R) MUNIR A. SHEIKH}

Federal Tax Ombudsman

[raned: -2



BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, KARACHI

COMPLAINT NO.1267/2007

Mis G A Parekh & Sons,
503 Lakham Heights Pirst Colony,
Karachi - Lomplainani

Yersus
Ihe Sécrotary,
Revenue Division,

Is bbb, o Respondent

Dealing Officer; Mr, M. Mubeen Ahsan, Advisor

FINDINGS/DECISION

Present: Mr Jawed Ahmad, Legal Advisor
Mr Farrukh Ahmad, Consultant

Sved Fawad Ali Shah, Deputy Collector of Cuostoms, Model
Customs Collectorate, PACCS

Fhe complaint has been filed alleging maladministration agamst Model Customs
Collectorate PACCS . for assuance of unwartanied show cause notice and order-in-
original, subsequent re-examination (ol goads) 10 ascertain the correct position, causing
uniecessary demurrage and contaimer detention charges, for delay and commercial loss
on account of the failure w fulfill business commitments besides the loss of market
reputstion and mental agony undergone by the Complainanis.

. ]
- It has been stated in the complaint that a consignment of motoreyvele s wiis

imporied from China, Goods Declaration for home consumption was filed and duty and
taxes were paid on 20-01-2007 on the basis of the declared value in accordance with
Model Customs Collectorate procedure. The Deputy Collector (Adjudication), on the
hasis of a contravention report, issued a show cause notice dated 09-02-2007 for the
encess poods (Tound in the consignment ), The cleanng agent attended the hearing, denied
the charges in reply dated 10-02-2007 o the show cause notice, requested for re-
examination of goods which wis not accepted, and the Deputy Collector (Adjudication)
passed an order dated 14-02-2007, A request for re-examination of goods was also made
tir the Collector of Customs MOC vide leter dated 19-02-2007,

3 Ihe Complainant filed an appeal before the Collector of Customs ( Appeals) who
visued imtenim order dated 01-03-2007 for re-examination of goodds in the presence of the



Complunants’ representative. The re-examination was held on 02-03-2007 when the
quantitics were found in accordance with the declaration in the GD. The order-in-original
was sel aside by the Collecir (Appeals) vide order-in-appeal dated  24-03-2007.
Consequently the Model Customs Collectorate allowed release of the soods on payment
of additional duty and taxes on 29-03-2007 .

4. It was stated that the Complainant was burdened with Rs94.607/- as port
demurrage/storage charges and Rs 39,400/ as comainer detention charges on account of
incarmect first examination, He applied o the Collector of Customs, Model Customs
Cuollectorate, on 24-04-2007 o ‘arrange’ for demurragefstorage charges as well as
container charges, wtal Rs.147.264/-, paid due o wrong decision of the customs staffl. He
sent reminders dated 21-05-2007, 08-06-2007, 23-06-2007 and 25-07-2007. A reply
dared 28-07-2007 was received asking the Complainant o submit delay and. detention
application on the prescribed form: the Complainant requested the Collector to issue the
preseribed forms on 08-00-2007 followed by reminders dated 27-10-2007 and (08-11-
2007 bur got no reply,

5. It was alleged that the Deputy Collector (Adjudication) had played an
irresponsible role and the Collector of Customs did not resolve the matier whao could have
got the goods re-examined and reopened the case under section 195 of thie Customs Act
Another evidence of irresponsibility was established by the fact that for the same case
twor adjudication orders dated 15-02-2007 and 20-02-2007 were issucd by same Deputy
Collector. It was requested that the Respondent be directed o pay the demurrage and
container charges which the Complainant had 1o pay due (o the fault of the irresponsible
customs staff and for not rectifying the incorrect decision.

. The Collector of Customs, Model Customms Collectorate of PaCCs, Karachi,
rephied to the complaint that show canse notice under section FRD of the Customs Act was
issued on the basis of excess quantity in the consignment reported by the examining stalt
gnd order-in-original wos passed on 14-02-2007. Payment of extra duty and taxes
Rs. 302,816/~ was ordered besides imposition of redemption fine egual w 30% of the
value of offending goods and penalty of Rs 50,000/, The goods were re-examined on the
order of the Collector (Appeals) who set aside the order-in-original and ordered the
release of the consignment. Collector further stated that he had already shown willingness
o issue delay and detention certificate 1o redress the grievance of the imporier,

o The Legal Advisor representing the Complainants stated during the hearing that
the customs staffl who reported excess quantity had examined the goods without the
presence of the importer or his authorized agent, the Deputy Collector of Customs turmed
divwn the request [or re-exXnminition and 1ssued an order-in-original imposing penalty andd
fine in licu of confiscation besides excess duty on the alleged excess quantity of
motoreyeles parts,

. It was stated thot the order-in-original issued on [4-02-2007 pertanned (0 some



coment amd the fine lew of confiscation swas ssued on computer monitors,

i e of wrong order was brought to the notice off the Deputy Collector whao issued

nother order-in-ongmal bearing the same date but actually issoed on 20-02-2007
pestaining o fine and penalty besides demunding duty and taxes on cxoess goods,

1 It was stated that the whole matter was brought 1o the notee of Collecior for
rectification, requesting him o gel the goods re-examined 10 verily whether there were
really excess goodds or not and to reopen the matter under section 195 of the Customs Act
after sptisfying himself about the actioal guantity of goods, The Collector turmed down the
requuest and sted that this was not the practice in the customs although in a similar cose
the Collector of Customs had reopened the ordeér-in-original No. 2134 of 2007 taking
coumizance of the fact that the Deputy Collector { Adjudication) had passed the ordér on
the basis of an examination report which was foond (0 be wrong. He had reopened the
case under section 195 of the Cuostormns Aot and asthorzed the Additional Collector of
Customs 1o adjudicate upon the cose afresh,

11 The Collector of Customs (Appeals) got the poods re-examined which confirmed
that the goods were according 1o the decluration and the Departmental Representative
regretted that due o ingorrect examimation of the goods the appellan had o suffer heavy
demurmage

11 The learmed Consultant stated that as a result of the delay on the part of the
customs lor a penod of twi months the Complainant was forced o pay Rs, 94,607/
demurrage amnd storage charges to the KICT and s, 59400¢- container charges to M/fs
Kiaeeda (Pvt) Limited. He stated that the amounts accumulatéd because the request o
shift the goods in CPF warchouse was declined with the argument tho shifting and
storage in CPF warchouse was ot provided for in the PACCS system. A number ol
letters were submitted 1o the custams 10 ssue delay and detention certilicate but none of
the apphications 2ot any response, On the other hand, it was stated, both KICT and M/s
Kuzedi when approached for waiver of charges declined the reguest. He stated that the
demurrage and  comuiner charges amounting o Rs 147264/ were paid by the
Complainiant for no Fault on his part but due 10 delay and illegal action of the customs. He
requested that the customs authorities be directed to compénsate him for the substantial
amasunt paid 1o the shipping agent and the termanal operator. He further stated that despite
the Collector’s lener dated 18-12-2007 showing willingness w issue the delay and
detemtion certificate 1o redress the gricvance of the mnporter, the cerificare hos not been
Isstied s G

12 The Deputy Collector of Customs stated that the adjudicating officer was
hiberty 1w accede to or it 1o allow the request for reexamination, With regard 1o the
decision of the Collector of Customs not 1o reapen the matter under section 195 of the
Customs Act, the Deputy Collector stated #t was the discretion of the Collecior and. he
must have exercised his power under his best judgrment



13. The Deputy Collector stated that a letter dated 28-07-2007 was sent v the
Complainant to submit duly filled in delay and detention forms which could be forwarded
1o thie coneerned authorities; he admitted that the letter dated (8-09-2007 was received
but no action was laken by the customs. Depoty Collector stated that the Department wiis
willing to issue delay and detention certificate when the prescribed forms were completed
and relevant period clearly specified. Since the Complainant was not aware of the forms
1o be filled. the Deputy Collector stated he would personally inform them about the Torms
1 be filled. He further stated that he wonld make special efforts in this case wath the
KICT and M/s Riazeda to ensure that maximum possible remission of the charges
collected by them should be refunded

14. From the facts brought out above 1t s eviden that due o the refusal of the
customs authorities 1o re-examine the goods the adjudication proceedings were initiated
and besides additional duty and taxes, fine and penalty were imposed and the importer
had to pay substantial amount for demurrage and storage charges and the container
detention charges to the terminal operator and the shipping agent. The correctness of the
declaration has been established by the re-examination of goods under the order of the
Collector (Appeals) who has set aside the order-in-original. 1t is established that the
customs officials acted against the law and departed from the established practice of
allowing re-examination when requesied by the importer, an arbitrary and unjust decision
was taken resulting in addional duty and taxes and storage and detention charges, The
Complanant is entitled to remssion of additional expenses paid 1o the terminal operator
and to the shipping agent

15 It is recommended that Federal Board of Revenue direct the Collector of Customs
i

(1) issue delay and detention centificate within seven days of the receipt of

this order;

i) ensure that maximum reliel is provided e the Complainant and the
amiounts remitted by the two agencies refunded o them within thirty days:
and

{111} comphance be reporied 1o this office within fory five days

CJUSTICE () MUNIR AL SHETKH)
Federal Tax Ombudsman

Dated: -2HIE




BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, KARACHI

COMPLAINT NO.1687/2008

Mr. Saqib Latf (Proprietor),

M, Kaysons Chemicals & Commiodities,

Al-Cihaei Complex, M-2, Mexzanine Floor,

BC-7. Block-4, Clhifton, Kamch Ao bibraint

Versus
I'he Secretary,
Revenue Division,
1= ikl e Etl.':\rhhnlli.‘rll

Dealing Officer LM Asad Al Adviser

FINDINGSAVECISION

Present: Mr 5. Mushiag Kaemi, Consultant @ for the Complainant,

Mfs. Syed Fawad Al Shah, Deputy Collector (PaCCS) & Alal
Ahmuad, Principal Appraiser, Customs @ for the Respindent

The complamant, an Individual engaged in import and supply of furnitures and
fintures, s aggrieved by the réecovery action inken by the Cuostoms Department’ for
payment of customs duty in respect of an import made by the complamant and non-return
of a4 post-dated cheque (PDC) submined in respect of such import o the Customs
authorities
r. Brief facts of the case are that in 2005, the Collector of Customs, Model Customs
Collectorate (MOC) and Appraisement Collectorate of Costoms House, Karachi referred
all cases of imports of Chinese furnitures 1o the Valvation Depariment for provisional
determination of liability under section 81010 of the Customs Act, 1969 (hereinafier
referred as the Act) after securing the differemial amoum of duty between the assessed
vitlue and declared value against PDCs. Six of the cases of the complainant referred by
the Apprasement Collectorate were finalized by it by accepting the declared value anid
sccordingly PDCs bn this regard were also released. However, inone of the cases relating
o and referresd by the MOC Collectorate in relation to GID No.AMS-1-HC- 10476 dated
16082005, the Valuation Department issued o letter dated 01.04,2006 asking the
complainant 1o submit cemain documents and also o appear bofore them for heanng on
19042006, The complainant, accordingly, submitted the requisite documents and also
appeared before them and the concerned authorities promised to finalize the case at an
u:uly date bul thereafter, he did not receve any response, notice or onder from the
Customs authorities Consequently, the complainant met the Collector (MCC) and also



the Additienal Collector several times for return of the PRC of RBs, 75,470 relating o the
said GD dated 16082008 but the PDC was not retumed saying that it was not readily
traceable, Then, after o lapse of two years, the complainant received & letter daned
2904 2008 informing him that his PDC in relation o the above GID has been returned by
the bank being out of date and requiring the complainant to pay Rs.75470 or o {ace
recovery proceedings under section 202 of the Act. Theréupon, the complamant
immediately contacted the Director General ( Valuation) as well as the Collector (MCC)
arcd the Director General (Valuation) informed the complaimant that a lemer had been
written Ly the Collector (MCC) o extend the valuation/Tinalization period by another 90
days in several pending coses including that of the complamant but the approval for
extension of such time is still awaited. Thereafter, the complainant met the Collector
(MCC) on 05052008 who advised him o submit an application in writing which was
acoordingly done and the matter was pursued vigorously bur the Collector (MCC)
ultimately expressed his inability to do anything in view of the provisions of section
B1i4) of the Act which lavs down that if the final determination i% not mode within the
period specified in subssection (2) of section 81, the provisional determination shall. in
the absence of any new evidence, be deemed (o be final determination

5 Thereafier, the complainant approached the Member (Customs) FBR w0 exiemd
the time limit specified in section 81(2) in exercise of the powers conferred on him under
section 224 of the Act and w direct the DG (Valuation ) 1o finalize the valuation within
such an extended period but the said Member (Customs) has not taken any action so Lar
and hence the present complaint.

4. The complamant has contended that the Director General {Valuation) commineid
an act of maladministration by withholding his' decision in one of the cases of the
complainant relating to GD dated 16082005 while he had cleared similar U6 such cases
under his letter dated 15.08. 2006, 1t 1s further stated that the documents reguared by the
Viluation Department were submitted on 19.04.2006 on which date a hearing of the case
also took place and that in terms of limitation prescribed under section Bl 2y oof the Act,
the case of the complainant could have been finalized by the Dhrector General
(Valuation) by 15:05.20006 but, instend of finalizing the same within the prescribed time,
the Director General (Valuation) annecessarily wrote to Collector (MOC ) on 2104 2000
1o allew extension which shows delay, maction and an indifferent atitude of Directon
General (Valistion). Similarly, the Collector (MOC) also did not ke any achon on the
letter written 1-1_\- the DG (Valuatnon) For the next two VEars and thus, he also comimitied
an act of maladministration. 1t is contended that Collector (MOC) also misinformed the
complainant verbally that the PLC was not traceable with him

5. It is wrged that the provisions of sechon SH4) of the Act are ot armed al
protecting the inefficient customs officials and/or at punishing the himest and innocent
taxpayers for the inefficiency and maladministrstion on the part of the Customs olficers.
It is, therefore, prayed that the nssessment on the basis of declared volue in GIY dated
16082005 he ordered to be made as it had stomed Tnality and the demand of customs
duty and/or consequent recovery action by the Customs Department may be quashed
being unlawlul and not sustainable.




Replying o the allégations in the complamnt, the Deputy Collector (PaCCS) in his

ritten report his stated that the PaCCS's recond shows that the complainant failed to
e any cormoborative documents (o substantiate that their declarcd valoe s true
pay able rransaction value and he also faded 1o produce any information/docaments about
the “adjpstments™ envisaged in sub-section (2) of section 25 of the Act and that
consdering the raw material/quality stulfl used in the manufaciuring of the imponied
furniture, the assessment was proposed of enhanced value but the complainant opted Tor
the provisional assessment in terms of section BI(L of the Act In regard to the matter of
relense of the PO, it is stated that it is "wedler gcnive consideradion and hapefielly matter
will b resolved within o mendh's sime after soritng out the mamer with the Divectorate
Ceenerad of Custoomy Vadwation about the ecoct date of finalizaion of  provisional

TRRT et

Ihe Director (Customs Valuation) has also sent a written report in which he has
first raised an objection to the jurnsdiction of this effice on the ground that section 92 (b
of the gstablishment of the Office of Federal Tax Ombudsman Ordinance. 2000 provides
thar FTO) shall not have junsdiction o investigate or imguire mto matiers which relae o
gssessmicnt of income or wealth, determination of Nability of tax or duty, classification or
valuation of goods,  nterpretation of laws, rules and regulmtions ete under relevant
legistature and reference in this regard 15 made o the decisions of the President of
Pakistan in complaint Nos, 1 386-1L2002 & 2 14-1/2002.

b3 O mienits, ot i stated that in the wake of specific complaints against under
myvoicing, it was observed that the imports of Turnitore from Ching were at much lower
values and the invoice prices were not in consanance with the market selling prices and
consequently. extensive inquiries were camied out by the Directorate of Cuosioms
Valuation in a number of impon ransactions and determination of value inchicating the
stbstuntial price differences was found, It is {urther stated that in cerain cases, the
Dhirector Gieneral had recommended to accept the transaction value but the complainant’s
miatter wirs finalized on the assessed value in terms of section 81{4) of the Customs Act.
1968 and subsequently, proceedings were carmied owt by the Collector of Customs
(PaCCs) for the realization of the differential amount of doty and wxes, 1 s stated th
for the processing of the GD of the complainant, the Collector (PaCCS | wis reguested for
eatension of time lmit and since no reply was received 1o such reqquest, the matter was
cventually finalived in terms of section 81(4) of the Act, It is contended that the
Directorate of Valuation has carmed out necessary proceedings within its time frame and
no delay has been caused by the Directorane,

* Responding w the above, the learned AR has contended that the complainant had
prompily complied 1w the requisition contained in respondent’s letter dated 19,04, 2004
but instead of finalizing the fair value of the goods which could have been done within
the prescrbed  limiaton period  upto 15052006, the Directorate of  Valuation
unnecessanly referred the complainant’s case on 21.04.2006 for the extension of time
limit and thercafter. it neither pursued the said reference nor complied with the legal
requiremenis. of finalization of fair value within the preseribed time limit te upio
I5.05.2006, 1t is further stated that the Collector (PaCCS) in his written report has stated



that the matter of release of PDC s onder consideration but if it was so, it is not
understond as to how he could legally embark on recovery proceedings vide letter dated
2904 2008, It is contended that this shows inconsistency and ambiguity on the part of the
Cuollector (PaCCS). It is contended that since provisional assessment was not finalized by
the Department within the stipulated period, therefore, the action taken by them for
encashment of PDC furmished by the complainant for the differential amount for the
release of goods 15 illegal, Reliance in this regard is placed on the judgments of Lahore
High Count reported as 2008 PTD 1478 & 2008 PTD 1587, It is, therefore, prayed tha
the Collector of Customs (CARE) be directed that the PDC submitted by the complamani
in refation 000 doted | 608 2005 be returned 1o the complaman

. Farties have been heard and the record produced has been examined,

5 | The objection rwised by the Department in regard to jurisdiction of this office in
the matter i not valid. 1t has repeatedly been explained that whenever malndministration
is alleged independent of the controversy in the matter, there will be no bar (o junisdiction
of the Federal Tax Ombudsman to look into the allegations and give recommendations
sccordingly, The alleganons contained in this complaint do not relate W the assessment of
income. wealth or determination’ of liability of @x or duty et as contended by the
Caollector but what is alleged is that recovery action taken by the respondent is againsi the
prowisions of law and rules which, if proved, tantamounts 1o maladminstration which this
office is competent 1o look o o inguire

il The facts staled above clearly show that there has been unnecessary delay due o
meompetence, mefficiency and maction in determining the assessment of duty and taxes
within the time frame provided under section 81 of the Customs Act, The manner in
which the case has been processed and dealt with by the Collectorate of Customs and
Brirector General (Valuation ) clearly establishes maladminmistranon.

13. From the facts on record. it transpires that good declaration (G was filed on
LEHO8.2005 and a provisional assessmen| wis made against the security of Rs. 75,470 in 2
posted-dated cheque The respondent did not address, dispute or gquestion the provisional
assesement as no inguity wos made for final determimation amd po order for final
assessment wias passed within the tme Limat preseribed i section 81 of the Act. The
complainant has not received any order from the respondent nor the PDC wis released
nor any reason for non-release of this chegue was communicated.

8 The argument that after the expiry of the stipulated peried, the provisional
assessment aranned finality as it included the amount of duty and xes paid or secured as
contemplated in the Explanation to section &1 s also not ienable as the same argument
was also advanced in complaint No. C-85-K/2007 in which simalar facts were obtaining
but was rejected by this office with the following observanon;

“The enitive relfance on the “Explanation”™ wnder section 81 befrays
complete disregard for the elaborate system of provistonal deteemination
af fox fiadsiliry wiich s ;h-";-..'.fn;u-g." over d long period of time and o
progressive formulation af the provedure his been enacted wnder the fou



hesections of section &1, & cannet be the fntention of the low makers ond
the govermment o place a premifues on the delay, inaction, indecisiveness,
faed of imvestigation, laek of ey aew vatugtion evidence, and faflure of
the Coltectorate  and the Valwation Department. to determine with
wiwbviamiive  reasons  and  pusiification the Sl axsesanient  within
considerably long period of e migenties, feor reward che customy officers
for their inefficieney, neeleorand lack of will or ability oo decide prencling
valwariondassessment cayes on siistantive rrvvrirrsl"-' attid aarbitrarily t.h'prn'r
ihe tmporter of the secueity deposited in o the belief that o fair dectyion
wentled B faken. B the ciostoms aeeliorities wanted 1o nclude the amounr of
cecnrity within the aombir of dury amd soxes they showld have done so only
with ddlevpuiiite evidence iornid P.r.n"uh'n:i' '|I|'.Ir'n'|';.rr.'_l,! ordder otserving the e

I'Ifrﬂ AN,

I'he Collector was accordingly directed 1o fnalize the assessment in'the above case on
the declared value and return the PDC

15 It may mit be vut of place to mention that the President of Pakistan hos also
upheld in his onder doted 29,03 2008 on the representiation against such fmdings of this
office in complaint Mo S8-E/2007 that *if the Collector fafls ro make fimal determination
of duty within the prescribed time, the duty determiined  provisionally o the vl
doclared by the mmporter becomes te finaf determination ™

16 In view of the focts and circumstances stated  above, e allegation aof
maladmimistration has been established and it 15 sccordingly recommended that

i} FBRE to direct the concerned Collector o withdraw the recovery lelter
dated 29042008 1ssued to the complainant and)

1. ton direct the concemed Collector of Customs 1o finalize the assessment on
the busis of declaration of the complainam and return o lum the post-
dated cheque for Re 75470 reliing (o G dated 16082005 within 15
davs of the receipt of this order

my Compliance be reported within 07 dayvs after doing the peedful in ferms of
(1) & (i) above

(JUSTICE (B) MUNIR A. SHEIKH )
Federal Tax Ombudsman
Dated: 2R



BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, KARACHI

COMPLAINT NO.1S29/2008

Mis Zhongxing Telecom Pakistan (Pvi) Limted,
360, Street No.5. 1-9/3, Industrial Area,

Islamabad. -—Complainant
Versus

Secretary,

Revenue Division,

Islamabad. ... Respondent

Dealing Officer: o Mr. M. Mubeen Ahsan, Adviser

FINDINGSDECISION

Present: Mr Afzal Awan, Advocate
Mr Imran Igbal, Advocate

Mr Habib Ahmad, Deputy Collector of Customs { Appraisement §

The complaint has been filed against the order-in-original dated 11-08-20038
passed by the Deputy Collector of Customs, Appraisement Intelligence Branch (AIB) of
the Appraisement Collectorate, ordering the enforcement of demand of Rs.24, 598,664/
under sectiom 32(3) of the Customs Act. 1969, without issuing a show cause potice and
without hearing the Complainant's contention and viewpoint. It has been alleged that the
issuance of this order is a decision contrary o law, it is perverse, arbitrary, unjust and
oppressive. it betrays delay, incompetence, imefficiency in the sdministration and
discharge of the duties and responsibilities of the Department, which constitute
maladminisiration as defined under section 2 6f the Federal Tax Ombudsman Ordinance,
20K,

2. Complainants stated that when they received o Recovery Notice dated | 1-12-
2007 for payment of Rs. 24, 598 669/ w ithout receiving a show cause notice or order-in-
original, their Counsel sent a letter dated 30-00-2008 1o the Deputy Collector pomting oul
that no coercive action could be taken unless the importer had been given ample
opportunaty o defend his case and 1o understand what exactly was recoverable from him
and requesting him to keep the Recovery Notice in abeyance till the final decision of the
case afier process of hearing. There was no reply 1o this letter; show cause notice was not
issued but the Complunants received order-in-original dated  11-08-2008. Being
aggrieved on receipt this order, the Complamants filed application dated | 3-05-2008 10
the Collector of Customs (Appraisement) to call for and examine the records of the
proceedings under section 195 of the Customs Act and satisfy himself about the legaliy



i propriety of the adjudication order passed by the Deputy Collector of Customs as
rineiples of naural justice were not ohservied and full opportunity 1o defend the cose was
iven o them. It was reguested that the cose be reopened and decided afresh.
However, the Collector did not reply 1o this léter por did he pass o proper and legal brder
by exercising his authonty under section 195 of the Act. Tt was alleged that the non-
response 1o the applications of the Complanants 1o the Depoty Collector of Customs AIB
ad o the Collector of Customs { A pprasement ) was tantamount (o maladministration.

i It wais requested that ssuance of the order-an-original dared | 1-08-20008 without
imswing show cause notice, without affording the Complainants the  opportunily  of
hearing, and ek of response 1o the two applications: made (o the Deputy Collector of
Customs and the Collector of Customs be declared os acts of maladministeation and the
Respondents be directed not to take any action under the Recovery Rules till the decision
of this office and any other relief deemed fit may be allowed,

| Deputy Collector of Customs, AR, replied to the complaimt that the application
dated 13-08-2008 1o re-examine the case under section 195 of the Customs Adt was
examined and a detailed reply was sent to the Counsel vide letier dated 30-08-2008, The
contention that the |II|.11.‘I'-I!'|-|II|':‘_II'I-.'|| dated 1 1-08-2008 was rh'l.‘l.‘-L'l.'l withow !"‘.“""F Wil
not commect. It owas stated thot show couse notice doted  201-05-2003 for ecovery ol
Hs 24,598,005 was issucd to the exporter and hearing opportunity was granted (o the
exporier vide letters dated 12-06-2003, 29-06-2003 and 17-01-2004. The apphcation
dated 30-01-2008 for issuing o (fresh) show couse notice was examined, The Supreme
Court of Pakistan in Wit Petition No 649001994 of M/s Trple-M has held that second
show cause notice after three years: was beyond the period of limitation and any order
passed on its basis wos not enforceable. Theretore, a fresh show cause notice was nol
FEEATTLN |
a Dreputy Collector of Customs stated (hat since the show cause nolice was bssied in
2003 and hearing opportunity wis granted, the adjudication proceedings could bhe
finalized even ot o belited stage without invoking limitation. He stated that the legal
ohligation 1o call for and examine the recond as requested by the Complainanis have been
completed and there is no irregularity in the issuance of order-in-original. Since a reply 1o
the impater's lemer dated 13-08-2008 was sent on 30-08-2008, any allegation on this
pecount was not correet since the liability has been adjudged against the importer and
action under Recovery Rules has 1o be taken, Under section 9(2) ih) of the Federal Tax
Ombudsman Ordinunce, no complaint can be fled/entertained against/order decision in
respect ol which legal remedies of appeal review or revision are available and, therefore,
the compliint be rejected.

O It was brought out during the hearing of the complaint that the zoods were
Iu.‘h‘-m'll in January 2003 under section %1 of the Customs Act against 3 Corporate
Liuarantee a8 directed by the Federal Board of Revenue vide letter €. 1(25Mach/98 dated
F1-10-2002, The learned Counsel for the Complainants contended that when the notice
under section 202 of the Customs Act dated 11-12-2007 wias received, it was realized that
fecovery procecdings were initiated withour any lawful order by the Customs. The



learmed Counsel sent a lemter dated 30-01-2008 10 the Depury Collector of Customs AIB
for issuance of a show cause notice because the Complainants had not received the show
cause notice or order-in-original and were not aware of the hearings. The opportunity of
hearing was not provided and adjudication order was passed Tor payment of the amount
of Bs.24, 5495.669/-.

7. The lesrned Counsel stated that the goods were cleared under section 81 of the
Customs Act and finalization of assessment within the stipulated penod was not
completed and communicated by the Department. Therefore, the declaratons made by
the importer in the Goods Declaration attained finality and there was no justification o
legal validity for deciding the ¢lussification and higher assessment on a dote (long ) after
the expiry of the peniod. It was stated that under sub=section (5) of section 179 of the
Customs Act, the rime-limit for adjudication extended up to 31-12-2006 had expired and
the adjudicating officer had no power o pass the adjudication order under sub-sections
(3) or (5) thereof. It was further argued that the adjudicating officer meptioned in para 3
of the order-in-original that the FBR vide its letter dated [5-02-2003 had held that the
goods be treated as finished assembled exchange classifiable under PCT heading
R517.5000. Tt was afleged that this decision was taken by the FBR without hearing the
imponter and giving him an opportunity (o represent his case,

8. It has been pointed out that there are several fuctual and legal infirmities in the
adjudication order such as the reponed presence of Mr M Afzal Awan during the
heanngs supposedly held in 2003 and 2004 whereas the services of Mr M Afzal Awan
were hired in January 2008, the issue of show cause notice in 2 case processed under
section 81 of the Act et Therelore it was o fit case for the appropriale authonity o
reopen under section 195 of the Customs Act and, after affording opportunity to the
Complainants' authorized representative to represent the case, decide it on ments, It was
added that since the consignment was released and the matter was pending for decision
under the parameters of section 81 of the Customs Act, the issue of show cause nofice
under section 32 of the Act was contrary 1o baw and withowt valid reasons

9. The Deputy Collector of Customs AR replied that the record of the Department
und Complainants’ leteer dated 03-06-2003 clearly showed thal show cause notice was
received by them. The Complainants’ Company was first asked vide letter dated 17-03

20003 1o explain their position with regand to the FBR' decision (about the classificiation)
dated 15-02-2003 but they did not reply. Thereafier, show cause notice dated 21-05-2003
was issucd and hearings were conducted on 12-06-2003, 29-06-2003 and 17-01-2004
which were attended by Mr Sulian Advecaie but order-im-ongimal was not passed. With
regard 1o the point why hearing was not granted on receipt of letter sent in January 2003,
the Deputy Collector stated that the matter was five years old and several hearings had
been conducted in 2003 and 2004 and there was no point in holding another hearing. He
stated that Complainants’ request o reopen the case under the provisions of section i85
of the Customs Act was still pending before the Collector of Customs and the matter was
nil yet closed.




1 From the submissions made in the complaint, the Department's reply and
sreuments pul forward and deniled eximination of all aspects of the case during the
cutine. the following significant acts of muladministration have been established from
he actions wken by the Department whise cognizance has been taken by this office
under sub-section (31 of section 2 of the Establishment of the Office of the Federal Tax
Cmhodsimon Ordinoance

(i} The goods were released under section 81 of the Customs Act aghinst o
Corporate Indemmity Bond under the direction of the FBR, which also decided
the classification vide lener dated 15-02-2003. Valuation Depantment had
already advised the Collectorate vide leder dated 15-01-2003 10 finalize the
value af the declared value with 5% loading. The Department should have
fimahized the asscssment under section 81 of the Customs Act on the basis of
classification and value of goods within the period specified in the spb-section
(2 of section 81 ibid

(1) Instend of finalizing the assessment. the Deputy Collector of Customs {ssued
show cause notice dated 21-05-20003 under section 32(3) of the Customs Act
This action was totally uncalled for and without legal valdity, 1t s a settled
I thust where provisional assessment has been mode under section 81 of the
Customs Act, action under section 32 of the Act would nod be legally tenable
Section 32(3) of the Act deals with any inadvertence. error or mis-
construction; for any duty or charge not levied or short-levied or errongous]y
refunded. the person lable o pay any amount on that account is 1o be served
with a notice within three years of the relevamt date requiring him 1o show
cause notice why he should not pay the amount specified in the notice, When
the matter is alrepdy under process under section 81 of the Customs Adt, it is
not hil by sub-section (2) of section 32 because inadvertence, misconsiruction
short-levy could be detecied only after assessment and not in a sitvation where
provisional assessment wis et o be finalized, Thos the whole process of
adjudication was withoot Taw ful authornity.

G It hos been rightly pointed out that under sub-section (3) of section 179 of the
Customs Act, the appropriate officer is required w decide the contravention
cases within 90 days of recempt of the report or the period extended by 90
days. Under sub-section (3) of section 179, the time for adjuedication in all
cases pending on 01-07-2006 was extended up 1o 31-12-2006. It s thus
established that, notwithstanding the illegality of the show cause notice, the
adjudicating officer had no authority 1o pass the adjudication order on 11-08-
2008 after the expiry of the extended period (and more than five years after
the issue of shiw cause notice ). The show cause notice and the adjudication
order were both contrary to law and legally invalid,

11 It 35 a case of serious maladministration where the provisions of the Customs Act

have been violated with impunity. The sssessment of gonds relensed provisionally under
section 81 of the Customs Act in January 20003 was not finalized within one year of the



date of provisionul assessment. Instead a SCN owas issued in May 2003 without lawTul
authority, Deputy Collector AIB sent a Recovery Notice vide No VB/1464-V1 dated 11
1 2-2007 arbitrarily demanding payment of B 24,598 668/-. Alier lapse of five yeurs, the
adjudication order was passed on 1 1-08-200% i violation of the time-limitation
preseribed under sub-sections (3) and (5) of section 179 of the Customs Act. The
adjudication order is not legally sustainable and the duty and taxes adjudged in the
adjudication order too are not legally enable

12- 1t is recommended that the Federal Board of Revenue direct the Collector of Customs

(1 1o ser aside the order-in-onginal No 42008 daed 11-08-2008  ander
section 195 of the Costoms Act, guash the Recovery Notice
N VEAI4642002-V] dated 11-12-20007, amdd finalize assessment on the

basis of declarations made on the GD;,
(1) conduct an investigation of

() failure to finalize the assessment of goods provisionally released
under section 81 of the Customs Act within the stipulated period:

rhg the reasons for ISSUINE an ||||.':_‘.|! ‘\.I'\l.i'\\.'.' cause nolice under section
1203) of the Customs Act for a consignment provisionally released
under section 81 be ascertnined, and

{ch conducting four hearings in 20003 and 2004 but keeping the casc
undecided for about five years;

{it) identify the officials responsible for the maladministraton established in
this investigation und take necessary disciplinary action aganst them
under Govermment (Servant Efficiency and Discipline) Rules 1973

(vl action on (i) be completed within thirty doys; and
(v} campliance be reported 1o this office within lory five duys; and,
{vi) action on (1) and (1) may be completed within sixty days el report sent

1o this office within three months,

CJUSTICE (B) MUNIR A SHEIKH)
Federal Tax COmbudsman
Diated: ~2UHIS




BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, KARACHI

COMPLAINT NO.422/2008

Mis Wesrern Computer (Pye) Limined,
678, C-] Ciulberg-111,
Lahore A omiplainan

Versus
SecTelury
Revenue Division,
Islamabad - Respondent

Prealing Officer Mr. M. Mubeen Ahsan, Adviser

FINDINGS/DECISION

Present: Mr M Afzal Awan, Advocate

Mr. Agha Saced Ahmad. Dy, Collector Costoms (Low), Port
Casim
Mr Muhammad Amir, Deputy Collector of Customs, PACCS

The complant has been filed against the Collector of Customs, MOC, Port
Muhammad Bin Qasim and the Collector of Customs, MOC, PACCS, Custom Hodse,
Karachi, for (i) blocking the processing of the impon comsignments of the Complainants
withoul notice (by hoth the Collectorates) and (i) issue of o notice by the Deputy
Collector of Customs, MOC Port Qasim, for recovery of Rs.323.130/95 which allegedly
wasan fact a notice of a tme-harmed recovery case under section 81 of the Customs Act

. It has been alleged that the blockage of documents/processing by ihe iwo
Collectorates wias unwarranted under law, there was no evidence of (inal assessment and
iowas an act of harassment owards the Complainants during the pendency of the
adyudication which was {nothing but) a case of maladmimstration. It was exercise of
excessive use of adminsirative power which amounted 10 maladministration as defined
under sub-sectiom (3 of section 2 of the Federsl Tax Ombudsman Ordinance. 2000

3 It has been further alleged that from the (POA Customs) notice dated 28-01-2008
I appeared that the matter related 1o the vear 2005; the first notice was shown to have
been issued on 17-03-2007. There was no evidence of its sérvice under section 215 of the
Lustoms Act. The hearing memo was issued without any show cause notice and without

supply of evidence for reburtal by the Complamants, and no order-m-origimal had been
passed till the filing of the complaini



4. It was requested that an investigation be conducted (o establish malsdministration
and recommendation be made 1o vacate the blockage of business of the Complamants till
the adjudication was finally decided at the level of the Appellate Tribunal. It was also
wgued that the process of adjudication was barred by limitation under section 81 of the
Customs Act and the Complainants were entitled for the cost of this action,

5. The Deputy Collector of Customs (Law)., Port Qasim. raised  preliminary
objections in the reply that the complaint was not maintainable as it was filed by an
unauthorized person, neither aggrieved nor authorized by the Board of Directors of the
Company 1o represent it [t was further stated thar a demand-cum-show cause notice
dated 23-009-2006 was issued o the Complainants and at the time of filing of the
complaint the maner was sub jodice. He sted that in o similar complaint Ni, 1130
L2006 the Federsl Tax Ombudsman had held that since the matter wis  under
consideration before the adjudicating officer the complaint wiis premature

3. It was further stated that the matter relating 10 determination of liobility and
mterpretation of haw, mles and regulations did not gqualify for proceedings before this
office, the complamt was not maimimnable and was hable 10 be dismissed

1 In the parawise comments it was stiated that:

(1) Since a show couse notice (SCN) dated 23-09-2006 for recovery of
R=323,130/95 ‘was  jssued, the computerized system of  PRAL
autematically blocked the clearance on maturiy of the post-dated cheque
However, the Complamants” name was deblocked from the system on
their request

{1} Complete and correct facts were mentioned im the demand-com-5CN that
the consignment (IGM  dated 19-06-2005) was under-valued and  the
declared value did mon represent the transaction wvalue, The goods
(Computer Desks) were released under section 81 of the Customs Act
against post-dated cheque and indemmay bond for the differential amoun
of duty at (declared value) $5/PC and appraised value S15/PC. The
Director Genersal Customs Valuation issoed a Valuation Ruling dated 17-
(5-2006 ascertaining the value @t $24/PC under section 2Z5(9) of the Act

i A SOCN daoted 23082006 was issucd for recovery of the shorl-levied
amount. Several hearing memos from 09-10-2006 1w 03-07-2000 were
jssued o the Complaginants but no one attended the hearning  and
adjournments were sought on one pretext or another, These notices were
served through registered postfcourier service,

R Since the Collector of Customs, PACCS, had not replied to the complaint nor did
his authorized representative attend hearings on 12-05-2008, 20-05-2000 and 29-05-
20008, the matter was again referred W him with a copy to the Secretary General, Revenue
Division, for submission of reply and to deputize a representative (o attend hearing.




I the meanwhile the Complainants throogh  their Coonsel submitted an
aplication dated 17-05-2008 thar despite the fact that this office had aflowed deblockage
il the finshemtion of the case it remained in place i the compiiter and non-compliance

f b order was an act of defiance under section 12(2) of the Federnl Tax Ombudsmon
Cipdinanee, It was requested that an order for deblockage be passed and appropriate action
be initated aganst the Collector of Customs, PACCS, Karachi, and Deputy Caollector of
{Custiomis, Pogt Qasim

I The Deputy Collector of Customs, PACCS, submitted parawise comments dated
- 2008, He retterated the objections already raised by the Deputy Collector of
Custormis, Port Qusim, which need not be repeated. He stated that the Complainanis had
appromched this office with false statement and miskeading information about the
prowision of law and procedure of the provisional assessment system in cases of
consignments clearcd through PACCS under Chapter-XVIA and amended provisions of
sections 79, 80, 81, 25D, 193 and 215 of the Customs Act.

11 With regards to the substance of the complaint it was stated theit:

(i} There was na har on the Complamants to file GD. They were in default
and had it made adjustment of the differential amount of B 74 148/
urkder sub-section (3) of section ¥1 of the Customs Act. Finalization of the
dssessimieil wiss tramsimitted lectronically and a notice dated 31-12-20007
wits  also issped.  Electronic record  confirmed that proper  hearning
opportunity wis given to the Complainants.

{1} Ihe issue of SCN and order-in-original is mandatory under section 180 of
the Customs Act only in a case where confiscation of goods or imposition
of penalty is to be made. In the lght of Rules 440 and 441 of the Costoms
Rules there was no need o issue any notice or order,

(i) I'he High Court in its order dated 26-04-2006 has held that even a note or
an order on the note-sheet was cnough o prove that the provisional
assesemient had been finalized, Further, the provisions of paragraph 66 of
CGO 12/2002 were redundant in the cases of clearance of cargo through
PACCS.

tivi I terms of amended provisions of 8103) and 8164) of the Customs Act and
Rules 440 and 441 there was no question of any adjudication.

(v} I was stated that there was no maladministration and the Complainants
had approached this office with the only atm o delay and avert the
payment of government's legitumate revenue,

12 During the hearing of the complaint, the Counsel for the Complainants stated that
he wrote several letters 10 the Department to furnish copies of the SCN and the
documents an the basis of which hearing notices had been issued but gor no reply. He



further stated that the complaint was also directed against the Collector of Customs, MOC
PACCS, Karachi, for unlawful blockage and the Collector be advised w provisionally
deblock the User ID Number till the finalization of the complain. It was recommended
that during the interim period the Complainants” User 1D be deblocked provisionally,

13. The Deputy Collector of Customs, Port Qasim, stated during the next bearing than
the provisional release was allowed on or apound 13- 10-2005 and the case was referred (o
the Valuation Department on 22-10-2005. The Valuation Department issued Valuation
Ruling on 17-05-2(06, well within nine months of the date of provisional assessment.
The processing Group issoed demand-cum-SCN dated 23-09-2006, The Deputy Collector
argued that the crucial date of the fGnalization of determination of value was the date on
which the Valuation Ruling was issued fe. 17-05-2006 and not the date of issue of
demand-cum-SCN. In this regard he referred 1o the decision of the President of Pakistan
vide Law and Justice Division's letter No 812007-Law (FIO) dated 31-03-2008 that far
ull practical purposes the final determination of duty was made on the date the
Dhirectorate of Valuation affirmed the value of goods and the  demand-com-5CN issued
by the Customs on a Eater date wias not the determination of the duty bat only asking the
Complainants to show cause against action for recovering/realizing the differential
encashment of the post-dated chegue. He further stated that the User 1D was de-blocked
on 07-04-2008 on receipt of the complamt from the office of the Federal Tax
Ombudsman.

14, The learned Counsel stated that the bills of entry of the Complninants were
blocked without any notice of which they came o know when they filed the bill of entry
on 1 T-01-2008, The Department did ot send them any communication and they obtamed
the copy of the printout dated 12-01-2008 showing that in one case recovery was required
from the Port Qasim Collectorate and in two cases from PACCS, Before the issue of this
printout the Complainants had not recerved any order, any directive. any demand or any
intimation about the outstanding dues, They were aware that some cases of finalization of
assessment under section 81 were pending with the Customs Department on which action
hiad not been completed and the cases had become barred by time,

15 The leamed Counsel stated that the case was adjudicated by the Deputy Collector
of Customs on 10-05-2(08 raising demand of Rs.323, 1305 requiring the Complainants
to pay the amount within fifteen days but the blockage had already been imposed in
January 2008, The Department could have taken coercive action if payment wis no
made within the tme prescribed in the adjudication order or stay oot obtained (rom the
appropriate authority. The learned Counsel reiterated that the blockage prior o
adjudication was arbitrary. unjust and amounted o maladmimistration,

|5, The learned Counsel further stated that the Deputy Collector (Law) of the Pon
Qasim Collectorate vide letter dated O7-04-2008 informed him that de-hlocking had been
allowed during the pendency of case before the Federal Tax Ombudsman but as stated in
his application dated 17-05-20108 the blockage was not actually physically removed. He
stated that in case of one import in January 20H08 he had 1o visit the Pon Oasim Custiims
on about 10 days and with great difficulty was able w file the import documents, The



Ctsal position was that the Blocking mechanism was still in place, even temporary de-
hien |.||'|:' as yntimared by the Depity Collector (Law) was not allowed and, for a

pstenment gmponed i May 2008, the filing of bill of entry wias not allowed by the
Department. He reilerated his request that order may be passed for de-blocking of the
business and appropriate action against the two Collectoraes, PACCS and Port Qusing, be
taken for defiance of the direction of this office and (or contempt under section 16 of the
Federal Tax Ombodsman Ordinance for prejudicing the proceedings of the complaing,

[ Ihe Dieputy Collector of Customs replied that according 1o thie standard operating
procedure (SOP) the entries of all those importers whose cases: were referred (o and
decifed by the Valuation Department and the dates of post-diated cheques had expired are
Blocked, This system has been inbuilt in the computer svstem and no officer of customs
actually passcs an order for this purpose, How this SOP has come imto existence and what
was its legal validity was not explained by the Deputy Collector,

14 Ihe Dieputy Callector stated that the Principal Appraiser and the Deputy Collector
T Beard the importer regarding the valuatnon of goods. Finally the Bepury Collector
decided o obtain post-dated chegque Tor provisional assessment on 15-05- {(vear no
indicated ), the matter wis referred o the Valuation Department thoough electronic system
and om 23101 the Valoation Officer/Deputy Divector of Valuation replied “as per
previoos roling ssued n similar goods™

19 Oy anguiey the Deputy Collector stated that the final amount was ot given by the
Valuation Directorate. The same information was passed on to the imporier. 1t was stated
thiat from this messaee the valuation was ddemitied by the importer as well as Department
although ne specific amount about final valsation was mentioned, Deputy Collectior
furthier stated that the computer system must have identified the final value and
communcated it o the importer sutomatically because 1 is o buili-in part of the software
and noaction on the pant of the Customs Group was required, He further stated that in
December 2007, the Assistant Collector of Customs (Securities) sent o notice to the
importer mmating that the post-dated chegue had been retumed with the remarks thit
the account had been closed and the importer was reguired o pay the amount of
R 174 1400 immedianely failing which the imports would be blocked

20 The contents of the complaimt, the dewiled arguments put forward by the learned
Counsel i owriting as well as during prolonged hearings and submissions and statements
made by two Deputy Collectors hive been examined, The main allegation relates 1o the
blocking of the electrome filing of the Goods Declarations at the Karachi pont as well as
the Port Muhammad Bin Qasim without any notice or order by the appropriate officer.
e complaint also relmes w the nonfinalizaion of provisional assessment within the
tme-frame prescribed upder section 81 of the Customs Act and, therefore. according o
the Counsel for the Complainants. the assessment on declared value had attained finality.
Consequently. it has been urged. the post-dated chegue be returned and the demand-cum-
SUN wwsued by the Deputy, Collector was not legally valid, ‘This office has taken
~---__‘-|||r.;||||.r.'_nl the comploint o investigate those allegations, The contention of the
customs afficials that the matter is outside the jurisdiction of this office is o fimsy 1o be



given any credence.

21, The Department has wken the plea that the importer had grossly under-valued the
goods (Computer Desks) ar $5/per picce, the Customs Group had appraised the value al
515/per piece which was not accepted by the importer, provisional release was allowed
under section Bl of the Customs Act. When the matter was referred to the Valuation
Depariment the value was determined at $24/per piece vide Valuation Ruling daed 17-
05-2006 within the stipulated period whose validity could not be challenged in the ligh
of the judgment of the President of Pakistan. Since the determined volue was much
higher and the post-dated cheque did not cover the differential amount of duty and tases,
the Deputy Collector decided 10 issue a demand-cum-SCN dited 23-09-2006, About ten
hearing notices were issued: the final hearing notice was issued on 31-03-2008 after this
complaint was referred o the Respondents for comments. Even if the Complainants or
their Counsel did not sttend the hearing, there was no justification for delaying the
adjudication by over two years,

23 The Customs officials have wken the plea that with the imroduction of PACCS
Rules vide notification SR TOMIV200T they are no longer bound to abide by the
provisions regarding valuatnon of goods under the Customs Act and the Customs Rules
The transaction value system of determimng the customs values of imported goods have
been comprehensively presenbed under section 25 of the Customs Act, This enactment
under the Finance Act 1998 was made on the internationally recogmzed principles of the
GATT Code of Valuation. The Customs officials are duty-bound 1o determine the value
of godds in accordance with the provisions of section 25 of the Act and even the powers
under section 25A of the Costoms Act have o be exercised by following the methods Taid
down in section 23.

23, It also needs o be emphasized that Chapier 66 of Customs General Order 1 272002
has not become redundant, Unless so decided by the Federal Boand of Revenue, the
Customs officials ignoring these provisions (and calling them as redundant) are clearly
committing disobedience of the Federal Board ol Revenue's Customs General Order
Similarly the PACCS Rules incorporated in the Customs Rules have also w be followed
alongwith the Valuation Rules in determination of the customs values after confronting
the importer with sustainable evidence, affording lnm the opportunity of represenung his
case and of hearning. and passing an appealable speaking order. With the introduction of
computerization, they seem 1o believe this whole exercise is no longer necessary and they
have the authority 1o arbitrarily determine the value disregording the laid  down
procedure,

24. The customs authorities often ignore the reguirement of issuing an erder about the
finalization of provisional assessment under section 81 of the Customs Act which 15 a
progressive legislation and should be implemented judiciousty. This office s of the view
that assessment on the basis of value determined by appropriate officials be finalized by
the concerned assessing officialwGroup and commumicated (o the importer, The action
taken under sub-section (3} of section B had be intimated 1o the imporer; where final
determination is not made under sub-section (2}, action under sub-section (4) be



mplementisd under iInumaiion 1o (e Imponer

25 With regard to the allegation that in both the Collectorates of Port Qasim and
PEACES. Karachi, the clearinces of the Complaimants were astomatically blocked when
thie dates of the post-dated chegues deposited as security had expired, the Counsel for the
Complainants has pointed out that the filmg of customs documents was blocked i
January 2008 whercas the  order-in -original wits passed by the Deputy. Collector of
Customs on LO-052008. This shows that blockage of documents had been imposed
before the creation of demand of dees. [t seems that Customs Group/Bank Guaraniee
Section do not issue any notice o the importer for recovery of outstanding dues
mtimating that if the does are not paid within g specificd period the processing of their
documents/clearances of goods would be blocked. In fact the SOP should serve as an
carly waming svstem for the concemed eustoms officials 10 asceriain the latest posilion
of the relevant case and recovery of dues and notily the defaplter 1o pay the dues
immediately, It would e approprate iF the SOP s modified in the computer system so
that the Blockage does nod fake place prior to the completion of assessmenit and without
issuing notice of the outstanding dues

26, It 1s recommended that Federal Board of Reviénue issue appropriate imstroctions to
thie Collectors of Custams 1o

decide the cases of provisional assessment on the lines propased ol
paragraph 24; and

{inl revise the blocking proceduore in the light of the proposal at paragraph 25,

(ingy  dhirect the Darector General of Customs Valuaon 1o review the valuation
of goods under section 25A of the Customs Act after affording the
Complainants the opponunity (o represent therr cose, contest the evidence
teled upon by the Valuation Department, and hearing their arguments,
and decide the valuation withon therty days; and

f1v) direct both the Collectors of Customs to deblock the filing of customs
documents by the importer ] the decision by the Direcior General

(v Compliance be reported to this office within forty five days.
LIUSTICE (R) MIUNIR A, SHETKH)
Federal Tax Ombudsman
I hated - 2K



BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, KARACHI

COMPLAINT NO.S31/2008

Mis Brothers Enterprises (Pvt) Limmited,
[, Anum Estate.
Shar-e-Faisal, Karachi, Complarmant

Versus
The Secrctary,
Revenue Division,
Islamabad. Respondent

Dealing Officer: UM ML Mubeen Ahsan, Adviser

FINDINGS/DECISION

Present: Mr Muhommad Ratig, Advocate
Mr Muhammad Ahmad, Complainant
Mr Muhammad Rafi

Mr Muhammad Anwar, Deputy Collector of Customs {Apprasement)
Mir Yasser Kalwar, Assistant Director of Cestoms Valoation

The complaint alleging muladministration his been filed against the Customs
Department for failure to Analize assessment ol goods under section 31 of the Cusioms
Act and refusal to return the post-dated chegue deposited as secudty. The Complunanis
imponed a consignment of "L hemical Raw Material for Food Industry Malic Acul™ from
Japan at the declared value of % 1.623/%z but the customs autherines did not accept the
declared value. The goads were released provisionally ander section #1 of the Customs
Act and a post-doted chegue for Rs. 9158000 was delivered Lo the Department as
security for the differential amount of dury and taxes

2 It has beet stated in the complaint that the Department was reguired 1o make the
final assessment of value under section 812} of the Act w ithin o period of nine months
extendable by 90 days by a speaking order after providing heanng opportunily s Lanicl
down under Paragraph 66 of CGO 1272002, However, no meaningiul inguiry wis
comducted and the value and assessment was nol finalized through o speaking onder
despite several reminders. Tt was stated that the declared value represented the actual
price paid to the supplier but the customs authorities refused 1w aceept it and arbitranly
and illegally enhanced the value without furnishing any evidence of identical goods
imported in comparable quantities at the same commercial level. It was alleged that their
action was unjust, void and comrary 1o the provisions of law which amounted 1o



mgladministration  wider  sub-section (3aKb) of section . 2 of 1he Federal Tax

Ombudsman Crdimanee, 2000

§ bowas stated that under section 25(4) of the Costoms Acl il the approprinte
vTicer was not satishied with the ransacton viloe amd had any reservation. he woas
required g inform the importer a0 writing and give him an opporunity 1o qustify the
price: if the declared value was pot dccepled. the approprute officer should issue g
speaking order i wnting. However, the Complainants stated, they were never asked 1o
caplain the circumstances of the sale nor any order a8 required under Rule 109 of the
Customs Rules read with seetion 244 of General Clodses Aot 1EY7 was passed, I way
argoed that the refusal o aceept the transiction value was illegal and contrary w the
provisions of law and amownted o maladmimistration.

- It was further stated that since na evidence of higher value was available in the
Valuanion Department or with the Customs, the provisional assessment on the declaned
value had attmned finality and the post-dated cheque shoold have been returmned to the
imporier under section K1) of the Act, The Complainants made repeated reguests 1o the
Customs and the Valuation Departments vide letters dated | 5-03-2007, 05-04-2007, (7.
O4-20087. OB-01-2008 and  10-01-2008 10 Gnally  determine the transaction vilue of
mmported  goods but without any result. They were neither heard nor the matter wis
decided within the stupulated time-limit under section 81 (21 of the Act,

5 It was further alleged that the clearance of their fresh consignmments was blocked
on aceount of non-payment of differential duties for which no formal notice was tecelved
by them. Subsequently the clearance was allowed for a limited peracd but withow
providing any formal order showing the basis for determination of higher value, CHBR has
prescribed in paragraph 66 of the CGO 1272002 the procedure for Nnalization of the
assessiment within the preseribed peniod. loying down that o speaking final assessment
order of the value and leviable taxes should be issoed meorporating the details and
evidence on record, The Collector and the Director of Valuation have been directed 1o
ensure compliance of the order. Hut in this case the final assessment order was not
passed; 1 was not only a violation of the principles of natural justice but also siolation of
section 223 of the Customs At and defiance of the order passed by the Federal Tax
Crmbudsman in the cases of Mfs Shakorganj Mills Limited, Karuchi, M/s 5. Faral Nahi &
Sans, M/ Wall Master and Mis Househaold Products Pyt Limnted, Karachi.

o It was requested that the Respondents be directed 1o finalize the assessment on the
basis of the declared {ransactic i) value and retwm the post-duted chegue and the Deputy
Collecior of Customs and the Director of Customs Valuation be directed not (o impose
canibargo on the impons of the Complamanis.

7 The Assistant Director of Custims Valuation raised the abjection in his reply fo
the complaint that the Federal Tax Ombudsman did not have jurisdiction 1o investigate o



inguire into the matters relating o assessment of income or wealth, deternunation of
liability of wx or duty. classification of valuation of goods, imterpretation of laws, rules
and regulanons. He also referred 1o the judgmenis of the President of Pakistan in
complaints No L3R6-L2002 and No 214-L2002 that in the detérmination of vilue of
poasds and of wax liability the jurisdiction of the Federal Tax Ombuodsman swas barred and
this office did not provide {forum fory appeal against unfavourable decisions of the tax
authonties, It was further stated that the Complainants have approached this office
without exhousting remedy ovailable under section 254 (3) and section 25D of the
Customs Act

8 The Assistant Director stated that after due process and consideration the case wis
finalized and the customs value was determined ot 5 4.400kg on 19-12-2006 on the basis
of evidence of (dentical imports of Japanese origin under section 25(5) of the Custons
Act. Evidence of other similar goods’ consignments of different origing were also
examined but the same were nol applicable and the direct evidence of identical goads was
finally taken as the basis for determination of customs vidue.

9 It was further stated that the provisional assessment was made on G -08-2006 and
vilue was determined on 19-12-2006, well within the stipulated time of mine months
Alter the finalization of the reference, the quasi judicial proceedings lay with the
Collector of Customs and option of review was available under sections P23 amd 1944 ol
the Customs Act, which hove not been exhapsied: the complaint 15 premature and not
maintainable and liakle o be rejected.

I The Deputy Collector of Customs, Group-11, submitted  separate  parawise
comments stating that under section 2) (b} of the Federal Tax Ombudsman Ordmanue,
no complaint can be filed in respect of a decision for which legal remedies were
gvailable. He stated that the decision of finalization of vialue was communicated (o the
Complainants through PaCCS and they hod legal remedy o file an appeal before the
Collector { Appeals) within thirty days.: The determination of tx hability/valuiation cannot
be entertzined under section 92 (b of the Ordinance,

1. He stated that the Complainants had relied upon the CGO issued  prior 1o the
promuleation of PaCCS. The provisions of CLOs were redundant for goods released
through the PaCCS, this case was processed under PalCS procedure and was outside the
jurisdiction of the Federal Tax ( imbudsman. The Complamants have made  False
statement shout the law and procedure regarding the provisional assessment ol the
consignments under PaCCS system, If amy decision, information, aotice cic is iransmitied
electronically through PaCC5, it is deemed 10 have been done under the Act and the user
is required 1o follow the directions given i the glectronic message Further. the decision
was communicated on 19-12-2006 and, therefore, the complaint against this decision was
harred by time under section 1H3) of the Federal Tax Ombudsman Ordinance.



2 The Deputy Collector of Customs reiterated that the Complainants had failed w
substantinte the declared value as the transaction value under section 25010 of the Act,
The assessment was made provisionally under section B1(1) of the Act by securing the
differential amount of duaty and tixes through o post-dated cheque and Indemnity Bond,
e fnalization of assessment wis communicited 1w the In-Box of the importer which
wirs confirmed by the Complainanis” letter dated 10-01-2008 wherein it wos admitied that
the security chegue was returned due o ansutticien fund. The Complainants did not take
any sctien after the provisional assessment whereas PaCCS fmalized the assessment and
commmunicated it electromcally withim four momths.

13 It wiis further stated that the provisions of OGO 122002 were not applicable on
clearmmee of poods through PaCCS and  order-in-onginal  under section 180 af the
Customs Act wos mandatery only in acase where confiscation of goods or imposition of
permalty was under consideration, The Respondents were authorized 10 encash or adjust
the secunity deposit immediately after the expiry of the stipulated period and the
Complainants” claim to aceept the declared value and returm the post-dated cheque was
not i secordance with the law. Even if there was ingsction on the pant of the Respondenis,
the declared value could not be acorpted

I+ During the hearing of the complaint the Complanants stated that they have been
importing the Chemical from USA for a long time and have convincing évidence to show
the correct valuation of goods declared on the GD. At the time of assessment the
arguments pul forward by one of the Directors were not taken imo consideration and they
wiere left with no choice but 1o accept the decision of the customs authorities 1o assess the
poods provisionally under section 81 of the Act. They did not receive any intimation
Friomm the Customs or the Valuation and no opportunity was geanted 1o them o contest the
value, furmish their evidence and convinee the customs/valuation officials of the
senuinetiess of the declared value.

15 They sent several letters w the Collectorate of Customs and the Directorate of
Valuation which seem 1o have been ignored as nio action was taken. The customs should
have finalized the assessment in accordance with the provisions of section §1 of the Aci
through due process but it was not done. The Complainonts came to kniow of the arbitrary
tinalization of valuation and assessment when their post-dated chegue Tor customs wis
sent to the Bank for payment.

1ty Ihe leamed Counsel for the Complainants stated thar assessment was  not
fmalized and order was not passed as required under the Customs Rules. He stated that
the VWaluation Department has queded 10 evidences of valuation in their reply to the
complaint but none of the instances was relevant because none of them was in accordance
with the Rule 107(a) of the Costoms Rules as they related 1o the period more than 90
days before and afier the impaort,



17, The learned Counsel argued than the value adopied by the customs was not valid
and the declared value was ZENUIe; the IMPOrier Wis il gIven opportunity o represent
his case, contest the higher value, submit valid evidence 1o the customs/valuation officials
and, in accordance wath the provisions of the section 25 of the Act and the Customs and
Valuation Rules, o defend the declared value, Thus the Valuotion Department as well as
the Customs Collectorate acted arbitrarily and since they failed 1o finalize the assessmenl
within the time-frame prescribed under section 81 of the Customs Act, they may bhe
directed 1o finalize the assessment wt the declared value. The Director of the Company
stated that he did not receve the electromc commumcation and god no intimation of the
vulue; clearly the valuation aspect was not taken into serious consideration

15, The Deputy Collector of Customs stated that the entire position regarding the
action taken by the Collectorate has been explained by the Depury Director of Valuation
and in his own reply to the complaint. He stated that after receipt of Valuation Advice
within the statutory penod, no action was taken by the Group concerned because the
sume intimation was sent 1o the mmponer through the elecironic mediom. When asked
whether any speaking order about finahizing of value, the amount of final assessment and
the order for payment/recovery of the differential amount was electronically sent o the
impotter, the answer wis in the negative. From his submissions it appeared that there was
no fecessity to pass such an order under section ®1 of the Customs Act and it was
adequate for the Valuaion Department 1o send its advice o the Customs Group, the
matter should end there and the Securities/Bank Guarantee Section was automeatically
empowered to encash the post-dated chegque. With regard o several letters. the
Complainants ¢laimed to have sent (o the Customs/Valuation between March 2007 and
Junuary 2008 it was clear that no action was taken on these leners and no reply was sent.

149, The contents of the complaint. the srguments put forward by the Counsel for the
Complainants, the detailed replies and verbal submissions of the Valuation ond Customs
Departments have been examined, The objections phout the jurisdiction of this office are
flimsy, rrelevant, of no legal validity. and over-ruled as such. This office has taken
cognizance of this complaint on account of actions contrary 1o customs kw and rules,
departure from established practice withour vahd reasons, an action which s arbitrary.
unjust, oppressive, and excessive use of administrative power by deciding 1o encash the
post-dated cheque without due process of law and without issuing an appropriate ordes
for inalization of value and assessment in sccordance with the Customs Act and Rules
and prescribed procedure. These deficiencies, inaction and imappropriate decision amoun
1o maladmimistration as defined under sub-section (3) of section 2 of the Establishment of
the Office of Federal Tax Ombudsman Ordinance, 20000,

20 The Complainants have nghily claimed that the Federal Board of Revenue's
instructions contained in paragraph 66 of CGO 122002 were nod followed and o
speaking order was not issued by the appropriate officer. The relevant clauses (i) and (i)
of sub-para 2 of paragraph 66 are reproduced below:



(1 Al cases of provisional assessment shall be finalized within a period of
forr months. Where assessinent cannol be finalized within {our months,
owing to exceptional circumstances beyond the control of Custom Houses
or Valumtion Depariment, such period shall be extended by the Collecton
of Customs or the Controller of Valuation, as the case may be, by a further
period of two months recording reasons i writing. Such extension shall
alsoy e innmated to the wmporiers.

(1) Fimal assessment order shall be speaking one and shall also incorporate all
the details gnd evidence on record on the basis of which value has been
fised or pssessment has not finalized. This s necessary (o enable the
imporier to file appeal with the appellate aothority if he b oot satsiied
with the assessment order so made.”

* It has also been poinied out with justificotion that, under sub-section (4 of section
25 of the Customs Act, il the declared value was not accepted under sub-section (1) 1hid,
the approprate officer shall inlorm the imporier of his reservations and give him an
opportunity o gustfy the price difference, The Valuation and the Customs Departments
have failed w comply with the clear instructions contained in the Customs Act and the
OOy 1272002 The Assistam Director of Yaluation has also argucd that the options of
review were available under sectons 193 amd 194A of the Customs Act but he has failed
i realize that these options wounld be available only where any decision or order was
passed under vanous sections of the Act, When no such formal order was passed as
clearly prescribed under paragraph 66 of the CCGO 22002, the Complainants could ni
exercise the option of making an appeal before the Collector of Customs ( Appeals) and
the Appellate Tribunal,

i e Deputy Collector of Customs has argoed, strngely enough, that the OGO
were tedundant for goods released through the PaCCS because any decision transmitted
electromcally should be considered as done under the Cusioms Act. He oo has
completely  dgnored the foot that no formal decision or order was passed  and
communicated. Whether the final value desermined by the Valuation Department. withou

due process, was actually  tansmitted 1o the imported/Complainants 5 o meng
|1'I"|.‘\I.|I1Ir\l1I||I|

43 It has also been stted that the clearnee of Tresh consigniments was blocked
without any notice and the customs and valuation officials be directed not 10 impose
embargo on the Complaimants’ simports. It has been reported that on expiry of post-dated
chegues, puarantees or indemnity bonds the computer system automatically blocks the
Liser 1D of the importers and they ane not allowed 1o file Goods Declamations: for their
imports. This seems 1o be o pecessary step 10 wentify the defaulting parties and fod
rocovery of outstandimg dues, However, the indiscriminate hlocking of the documentation
would creste hurdle i the clearance of impons in the pipeline. It is recommended that the



blocking process be carefolly exsmined and o proper procedure be prescribed by the
Federal Board of Revenue/Collector of Customs to save thoss imponters from hlocking of
documents who ane contesting their current cases.

24,  The computenized online system has been introduced at vanoos customs ports and
stations 0 accelerate and facilitate the clearance of goods and drastically reduce the tme
and expense in this process. However, it seems that the system does need certain
improvements, In coses of disputes between the customs and the importers, the customs
autherties should apply the procedure clearly laid down in the Customs Act. Bules and
the General Orders. Otherwise it would be a strange phenomenon that the Customs Group
which imitiated provisional assessment under section 81 of the Costoms Act dowes not play
any role in finalizing the value and assessment, nor does it decide the recovery or refind
of security deposited by the importer, and final action is supposedly Teft to the Securities
Department which has nothing o do with the assessment

25 From the foregoing facts it is established that the procedure prescribed under the
Customs Act, Rules and CGO 1272002 was not followed and speaking order for final
assessment wis not passed and, therelore, the provisional assessment on the basis of
declared value has attained finality, The charge of maladministration 1s established.

2. It is recommended that the Federal Board of Revenue direct the Collector of
Customs PaCC5s (o
il finalize the assessment at the declired value and retuim the post-dated

chegue to the Complainants within thirty days: and
{in) comphiance be reported o this office within forty five days
(i) Collector of Customs may also be directed w devise a suitable procedure

for blocking of User 1Ds as proposed in parograph 23; a copy of the
procedure be sent to this office within forty five days.

(JUSTICE (R) MUNIR A. SHETKH)
Federal Tax Ombudsinan

Dated: =208




BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, KARACHI

COMPLAINT NOLGT /2008

MisImpex Agencies,
Room No 13 = 15, Najmi Buildine,
Shara-e-Liucguat, Karachi . (‘L!I’I’I[‘I]Jlinﬂﬂt

Yersus
The Secretary
Revemue Division,
Lslarmubad .- Respondeni

Diealing Ofiicer M. Asad Anifl, Adviser

FINDINGS/DECISION

Priserit Mr. Noor Muhammad, Proprictor § the Complamani
h [} Shatagar Ninzi, Deputy Collector, Customs, (Preventive) for the
His kel ndent

I'he complaimant, an Individuaal engaged in the business of ot arud expart, is
srenevied by unlawiul and llegal charges being collected by freight forwarders from the
impomers Besides imposiiion of terms amd conditions which are prejudicial 1o shippers
amil the failure of the Customs authorities 1o check then malpractices

. Ihe complainant has sated that Pakistan  Iniernaional Freijght Forwarders
Lssocianon (PIFFA) levies charpes for less than container load (LCL) imports which are
netther lowiul nor justified and tantmounts 10 explmtation ol the importers: 11 s siaied
that the forwarders charge Delivery Order (1/0) charges of Rs. 1800 per Bl of Ladine
(B/L) which are not justified because it s the carvier which carry cargo for delivery and
the forwartders do not render any service in this behalf, So also, the IMpORCrs are "I'|;|.|'-S¢-d
documentation fee of Ra 4000 per B/L which is also illegal because the consignees are
fat liable for any charges as the documentation is the lability of the carrier. Similarly,
the importers are charged Rs, 150006 per B for splinting which is illegal. 1t is stated that
the freight forwarders issue number of House Bill of Lading (HBL), ships consolidated
cargo under MBL/BOL as shipper and thus transfer ownership of gouds 1o themselves. In
view of this, o levy splitting charges of Ra 1500/~ 1% like adding insult o injury.
similarly, insurance is charged ar Rs.500 per BAL which is again not gustified because the
consiziee must get what the shipper delivered ot load port and it is the carrier which is
linhle Top shirtfexcess cargo and consequences thereof, [t s argued tha collectng
surance charges without having an insurance license is o violation of Insurance



Ordinance, 2000 hable to fine and penalty. Ttis further stated that the forwarders also hill
the importer for Terminal Handling Charges (THC) which is agam illegal because the
contracior is bound o deliver the goods at Container Freight Station (CFS) an his own
cost. Then. another sum of Bs 5600 per CBM 15 charged as COC charges but what this
charge is and for what service rendered has never been explained and the amount is thus
collected illegally without rendering any service, It is stated that in the Review
Application No.9 1107 in complaint No.C-42-KAVT, the respondent had stated that all the
above charges shull be merged and renamed as “Logistic Charges” and that rules are 1o
be formulated by Pakistan International Freight Forwarders Association (PIFFA) and
State Bank of Pakistan and that Chairman, CBR has directed the Ministry of Commerce
and PIFFA to eéxpedite the finalization of roles, [t has also been stated in the sald
Application that the formulation of appropriate lawsfrules regarding protection of the
importers from unlawful charges mnd to prowvide positive measures oo disciphine and
penalize  those  agentsfcompanies  which  cause  harassment  w the  genuine
imporersfexporters are under consideraton at gher forum for comprehensive solution

3. The compliinant has vehemently contended that 1o allow frsight forwarders o
levy unlawlul charges on the importers by terming them as “Logistic Charges™ would not
sulve the problem. It is urged that mere change of nomencloture of such charges would
not make them légal and these would continue o remamn unlawlul for reasons suned
above, It s also contended that imposing on other stake holders “standard  trading
conditions” through Ministry of Comumerce s alsa oot justified. It is urged thar calling
Ministry of Commerce and PIFFA to frame rules for the importers withoul participation
of other stake holders is most intngwing because in this way the freight forwanders are
likely to explont small importerfexporter more fiercely. The complainant has explained
that salient featunes of the sector are that carriers offer over 20030 percent Freight discount
to frerght forwarders for service and profit 1o be shared with agents at destination. They
tssue House Bill of Lading (HBL) w shippers but ship the goods under Ocean Bill ol
Lading (OBL) in their own name therehy quictly transfemng ownership of goodds 1o
themselves. They also collect unwarranted, unlowful and exorbitant charges for delivery
It is stited that in some instances, they collect the poods o exchange of ocean bill of
ladimg amd then vanish away leaving the shipperfconsignes in the lurch,

4. It is further argued that State Bunk of Pakistan through amendment in FE
Circular Mo 2006 also lepalizedflegitimized Travdulent transler of ownership of goods
1oy benefit freight forwarders ol the cost of small shippers inasmuch as the suid circular
provides that cover cargo will only be released o freight forwanders ap the port of
discharge on presentation of bank endorsed original Houwse Bill of Lading and that under
no circumstances freight forwarders or agents of shipping company moy surrende
Master Bill of Lading to the corrier in Pakistan. It is urged that such provisions in the
circular legitimize Trawd and are prcjudu.'lui 1o smodl exporters in Pakistan and genuing
buyersfimporters abroad. The complainant has contended that the Chairman, FBE was



ot i fied 1w ask the Ministry of Commerce to formulate rules which ang prejudici,ui 1o
the other stuke holders and that Ministry of Commence 15 not justified o impose trading
condiions which are beneficid o one pany (Freight Forearder) and prejodicial
anather (hmportery, [8s also contended that State Bank of Pakistan 15 also not jusified w
legalize translers of ownership o goods 1o benefit freight forwarders W the prejodice of
small shippersfexporters. It is prayed that the respondent be directed nid 1o impose
tracdimg conditicns which are prejudicial w the stakeholders and to prevem transler of
crwnershap of goods prejudicial o all exporters in Pakistan and genuing importers abroad.

3 Replyving to the allegations in the complaint, the Collector in his written report his
stuted that the issue of explodtation of trade by collecung unwarranted charges by various
Freipht Forwarders and Shipping Agents and préparation of rules w address these issues
after taking on board all the stakeholders has already béen taken up in the 4" meeting of
Nationol Trading Comdor, (NTC) held on 03.08.2007 which was chaired by Secrefury
Creneral, Revenue Division, I is stated that in Review Apphication Noo.C=S 107, the FTO
has already thrashed the ssuc and decided on 2300 2008 that “the decision aof the
Murisiey of Commerce b fee b aoweited tn the motter, therefore, the Revernme Division is
directed ter inform this affiee abseigir e caleasie f.{,f' thie evercise .f:lf'ur_l; r.rrpr.fwrlaﬂ,r'u ti the
Miwistey oof Commerce ™. U is contended that pursuant o the directions of FBR vide letter
2R.03.2008, the Chiel Collector has already held g meeting of all stakeholders and some
of the problems like levy of pont congestion charges have afready been solved and thit
another meeting of stakeholders had been convened for 30" Apn, 2008 and the outeome
thereol will be intimated o the Board as well as wo the FTO,

t In regard 1o the Freight Forwarders, the Collector has stated that prior w the
amendment mude in section 207 of the Customs Act, 1969, the Freight Forwarders were
regpuired 1o obian license from Customs Department (o carry oul their business for the
reason that they issued House Bill of Lading. However, through an amendment in 2007,
thee word “Bill of Lading™ has been omitted from the said section as o result of which now
there s no compulsion for the Freight Forwarders to obiain Customs House License to
carry oul the business. In spite of this. in view of the varous complaints by the trade
against the Shipping Agents and the Freight Forwarders, the Collecionite has taken up the
marter in right carnest and to resolve the issues, a Steering Committee has already boen
set up in view of the recommendation of the FTO in complaint No. 7522007 and Board's
letter No 2041 -1CMI2005 dated 28.03.2008. A couple of mecétings of this Committee
have already taken place i which the present complainant was one of the participants
andl thit further meetings will also be held 10 resolve the issues.

7 Farties have been heard and the record produced has been examined.
B. It appears that there s no regulatory system o regulate and cheek i any

malpractice of Freight Forwarders comes o surface. Since freight forwarders are ot



licensed by any Government agency, therefore, if there 15 any malpractive on their part,
the aggrieved person of the trade has no forum 1o wm w for efficacious and specdy
redressal  of his grievances. There 15 thus, an wrgemt need for having clear
rules/regulations for the working of Freight Forwarders so thal unscrupulous elements are
ni adllowed to exploit the rade

9. Since the matter is essentinlly  linked with the functions of the Customs
Department. it would be appropriate if the Revenue Division formulates roles foo
licensing of the Freight Forwarders, keeping a vigilance on their working and taking
appropriole corrective action m case of deviation, violation or non-compliance of clearly
defingd (and notified) Rules. The Customs House should operate as. the regulatory
autherity and examine the complaints of the affecied persons and after duc process. tike
appropriate decisions to redress the grievances of the parties

(L1 R In the circumstances. it is recommended that FBR

i) to constitute o task force under the Chief Collector of Customs who should
call all the stakeholders and after examining the problems of the trode,
formulate rules for the freight forwarders to make it incumbent on them o
work under g Customs License and propose a procedore fin punitive
action W maintain effective check on malpractices:

il the tosk Force should also examine the charges being collected by the
Freight Forwarders and highhshied by the complaimant and ensure thit no
anjustified charges are levied so that the trade is saved from exploitation
and also o ensure that oo trading conditions are imposed which are

prejudicial to the interest of the stakeholders,
1), The above action be completed within three months,

v Compliance be reported within 07 days after doing the necdful in terms of
(i) & i) above.

JUSTICE (R) MUNIR A, SHETKH)

Federal Tax Cimbuds man

Dared: =208



BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, KARACHI
COMPLAINT NOLTS 12007

Mis Pakistan Hostery Muanufaciurers Assoctation

Central Office, P.H M. A. House

17-H, Block-6, PE.CH.S., Karach ...(‘nmplmu.tm
Versus

Secretury

Revenue Divisiom

lsbamaibad Respondent

Dealing CMficer Mr. M. Mubeen Ahsan, Adviser

FINDINGS/DECISION

Present: Mr. Nugi Ban, Chairman, Pakistan Hostery Manufacturers Association
Mr. Yunus Bin Aiyoob, Secretury General. PHMA
Mr. Mr Junaid Ghaffar, Advocate, PHMA
Mr. Agha Fagir Mohammad, Advocaie, All Pakistan Shipping Association
Mr. Samay Shams, Advocate, PIFFA
Mr. Adnan Al Advocate, PIFFA
Mr, MUH Khokar, Al Pakistan Ship Agents' Association
Mr. Amir Al Secretary All Pakistan Ship Agents” Association
Mr. Zahid Jamil, Advocate,
Pakistan Intermational Freight Forwarder Association

Mr. Zahoor Akhtar Raja. Additional Collector of Customs { Preventive)
Dr. Wiikhar Ahmad, Deputy Collector of Customs

Me Pakistan Hosiery Manufacturers Association (PHMA) filed complaimnt
regarding the malpractices of the Freighit Forwarders and the unwillingness/ffalure of the
Customs Department o take appropriate corectived/punitive sctions against those who
have acted against the interest of the Government and caused substuntial losses 1 the
alfected exporters. PHMA specially drew attention 1o the complaims of the following
Members/Exporters

] MYs Chandna Corpasration

() M Chippa lnternational
(3 M/s Shohbaz Garments
(4} Mis Kinza Fashion

(5) M Mitex

(1 M/s Textile Source

.

7 M/s F L International, Faisalabad



(5) M/s Jetex Industries (Pvi) Lid, Karachi
(5 Mi/s M. Yahya M. Yousul Buri, Karachi
(1) Mis Sylvana Garments, Karachi

(hl)  MUs Zainab Garments (Pvi) Lid, Karachi

Z, The muin grievances of the Complainunts ane;

i1) The Shipping  Agencies  in collaboration  with  the  Freigh
Forwarders/Consolidators issue Master Bills of Lading in the name of
Consolidators,  declaring them as shippers  (instead  of  the onginal
shippersk. The consignees and shippers exchange the Bills of Luding
among the shipping lines under the garb of “Surrender”. The delivery of
Bills of Lading is accordingly changed m the names of their agents at the
port of destination violating the FE. Rule 11 Chapter XII and Bill of
Lading Act 1856,

(i) The exporters and their banks are deprived of thebr legitimate ownership: a
fake third party docement called House Bill of Lading s handed over 1o
the exporter. The cargo at the foreign destination is released 1o
Forwarders/Consolidators’ coumerparts withow geting the exporters’ hills
paid through the bank. The Forwarders/Consolidators receive the pay ment
of export cargo and exporter receives delayed payvment with undue
discount or suffers total default

(rin)  The foreign buyers take the advantage of avoiding the C&F value and and
purchase the goods through ConsolidatorsfForwarders on cheaper freight
The benefit of the malprochice goes to the shipping company as well as the
ConsolidatorForwarder

(tv)  The PHMA obimned the House Bills of Lodimg and Master Bills of Lading
from some reliable sources which indicate the fraudulent payments in
league with the shupping company and the Consolidator/Forw ander

3 In a letwer from Mfis M. Yahva and M Yousuf Ban, Mr Nagi Ban, Pariner,
reiternted that from tme to hme it was complaingd o the custivms that the Shipping Lines
in connivance with Consolidators/Forwarders were changing  shippers /consignees”
names on Master Bills of Lading unauthorizedly but no punitive action was taken agains
the Shipping Lines or Shipping Agents. Due 1o the imacton of the cuostoms, the
mialpractices of the Consolidators/Forwarders have increased, The exporters have been
complaining 1o the Collectors of Customs that the malpractice deprived the exporters as
well as their banks from ownership of goods and fake third pany documents called House
Bills of Lading were handed over to the exporters. This malpractice had now become
disastrous as the ConsolidatorsForwarders” counterpans in foreign countries release (he
cargo without getting :npnrlen' bills paid by the banks. It was requested that this
malpractice be checked by the customs.



i I was stated that Mis M Yahya and M Yousu! vide letter dated 06-01-2005 hoad

complained 1o the Collector of Castoms (Preventive) regarding misappropriation of
exporied goods but no action was taken. A letter was sent fo the Director Expori
Promstion Boreau which was forwarded 1o the Collector of Customs (Preventive). The
Collector informed the Export Promotion Burcaw vide lener dated 18-02-2005 that a
mecting was held with the stakeholder e Karachi Chamber of Commerce. Charman
PSAA, APSA, AUPKCAG 1o discuss the problems faced by the Shipping Agents and
Clearing Ageats in conducting their business. However, it was surprising that in the
pioresaid vitally important matter no oction was taken agunst the Spping Agents and
the Clearing Agents. None of the exporter or PHMA members were invited. The muain
fiscuis of the Mocting was on Emport Cargo I was .'JHL'#EII] that thes wos an act of
malndministration. The Complainonts have approoched this office W issoe suitablé
directive o the customs authorties not o allow such malpractice to occur, the Bills of
Lading be issued by the Shipping Lines in the names of shippers for consignees declared
on Form-E as well as the Goods Declarations (GIDS) and any change must be
substantisted with NOC from the authorieed bank. This wonld greatly !’ relicve the
cxpariers who were being deceived by the Consolidmors/Forwarders.
5 ML Fainah Garmenis (Pyvi) Limited vide letter dated 26-04-2007 complained 1o
this office thar four consignmenis of total export value of TSS 10807803 had reached
thir destimation but export bills had not been paid while the importer with the blessing of
the Forwarders M/ Transasia Shipping Agency had got their consignments released in
werious violation of Exchange Control Regulations. It was requesied that thas office
intervene in the matter and compel the Shipping Agency and the Shipping Company 1o
pay all the export bills immedintely.

6 Secretary PHMA vide letter dated 20-07-2007 sent copies of 36 Masier Bills of
Lading alongwith relevant House Bills of Lading relating to several exporters” shipments
wherein the consigneies” nomes had been {randulently changed by the Bill of Lading
issuine guthority, It was reiterared that the Chambers and the Associations: as well as the
cxporers had made frequent complamts o the customs authonties but ne action such as
investigation and preventive and punitive steps had been taken with the result that the
Traudulent practice was rampant causing huge losdes o the éxporters which established
grave maladmimstration and acts of omission by the customs. It was requested that the
information conveved through this letter be taken into account.

7 It was alleged that the customs authonties had not ken appropriate measures o
curh the malpractice. the Assocution and the Members/Exporters felt that there was
neglect, inattention, delays, inefficiency und meptitude in the customs administration in
the discharge of its duties and responsibilities which amounted to maladministration snd
the exportérs have been dented justice by the authorties. Tt was requested on behalf of
PHMA that the matter be investigated anc

1) the Shipping Lines/Shipping Agents be direcied 1o issue only one Master
Biall of Lading signed by the Master of the vessel which should be handed



over o the exporter in accordance with the State Bank of Pakistan Rules
Chapter X11 Rule 11 for issuance and deliv ery of the Bill of Lading;

) the names Of the shippers and the consignees must always comrespond 1
the names declared in Forms-E and the GIDs; and

(i) directive be issued by the costoms o regulae the process ol
Conselidation/Deconsolidation (of the Bills of Lading) i consultanon
with the exporters’ association so that the affected exporters who suffered

huge loss in foreign exchange receive moch needed reliel from such
hardship,
B A notice dated (4-07-2007 was issued to the Secretary, Revenue Division, (o

submil reply to the allegations by 20-07-20007, the dote for submission was extended o
06-08-2007 and again to 10-08-2007, CBR vide two letters dated 03-08-2007 sent copies
of the Collector of Customs” letters dated 28-007-2007 and 02-08-2007 who had requested
this office 1w direct the Complanants 1o send ther complaints alongwith documents for
necessary action by the Collectorate. This office sent another notice dated 23-08-2007 1o
the Revenue Division to the effect that the response of the Collector was not acceptable
as it did not contain reply to the allegmtions and orfcomments thereon and the Collector
be directed to furnish the required reply/comments by 31-08-2007

9. The Chief Collector of Customs, vide fetter doted D6-09-2007, submitted a copy
of Fact Findings Inguiry conducted by Additional Collector of Customs (Exports). The
salient features of the inguiry report are as follows!

{i) Additional Collector first gave the highlights of his meeting with Mr Nagi
Bari. the Central Chairman of PHMA. who stated that m order 1o boost
export of LOL (Less Containers Load) cargo SBP vide Circular No.23
dated 29-02-1992 had allowed the banks to accept the House Bill of
Lading of Cargo Forwarders and Shipping Companies/Shipping Lines;

(ii}  They were also allowed to issue Master Bills of Lading for consolidated
shipments made against advance payments of irrecoverable letters of
credit containing the provision for issuing title documents showing
Consolidators as Shippers and their agents abroad as Consignees. The
Consolidators issued Master Bills of Lading in their own name as Shippers
and their foreign counterparts as Consignees.

(iii}  Consequently the title of the consignments changes from the Consignee o
the Freight Forwarder whi sends o s counterpart ot destination and the
same is passed on to the imporerbuyer o get the delivery of goods
without payment and without retiring Bill of Lading through the
authorized dealer. The exporter thus s at the mercy of the buyer who
delays payment, demands huge discounts and sometimes otally defaulis in
payment,



(i3 Mr Bari referred o the State Bank’s Circular dated 15-05-2006 directing
the dealers 10 verify the gsenmnencss of remittance and  contaming
instructions  aboul mentioning the oniginal ownership of the aciual
exporier etc but the Freight Forwarders and the Shipping Lines are nol
|_'ﬂ|'|||':|:..'n1l__4 with SBPs directions. The Exp-m‘hthl.' demanded from the
custonms Lo intervene on their behalf being the Lcensing authority of
Shipping Companics/Agents/Freight Forwarders and restrauin them from
changing the ttle of the goods on the Masier Bills of Lading,

1 dddditional Collector of Customs held g meéeting with the officials of American
President Lines (APL) who stated that they had o rate agreement with the Freigh
Forwarders 1o book cargo und for this reason therr name was mentioned on the Mater
Hills of Lading rather than the onginal consignees. In case the buver made it o condition
of contract for the careo o be consigned by a particular Freight Forwarder. the latter
subritted the diaft Master Bill of Lading mentioning the name of the ShipperiConsignee.
The exporter on his own came through the Freight Foraarder for a better freight
arrangement. If the Freight Forwarders werne cheating the exporters they should be
identified and the Shipping Companies be directed not iy do business through them, In
the absence of such mules, the Shipping Companies could not be held responsible for the
wromgs of o few Freight ForwardersConsolidators. 11 was slso stated that only a few
exporters were raismg hue and cry because they (el that their dubious proctice of under-
mvoncing pnd bozus refund claims might be exposed,

11 The Additional Collecior of Customs furher stated that Freight Forwarders wiere
now bemng licepsed under Customs Azent Licensing Rules and 128 freigha forwarders
have been loensed so far, According o the viewpoint of the Preventive Collectorate there
was o need for more stnmgent miles o regaliate the sector because under the existing
Customs Rules in the event of cancellation ol license the security of RsS500000/- was
hable to be forfeited bur the exporter’s loss would run in million of dollars apart from
crminal culpabilivy. The Custom House Agent Rules did not have provisions o restrain
the Freight Forwarders from getting Masiér Bills of Lading issued in the names of
consignees different from those mentioned in the House Bill of Loding. The Rules also
didd not make i mandatory for the Shipping Companies/Azents 1o ransact business only
with registered Freight Forwarders. It was sated that realizing the pravity of the situation
the Collector of Customs (Preventive) had framed draft cules w0 regulae the Freight
Forwarders” business which were sent o FBR vide letter dated 31-10-2007 [or approval
and notification. Pakistan Imernational Freight Forwarders Association (PIFEA) shall
lso submat their own proposals 1o the Federal Board of Revenue,

12 Ihe findings of ihe Additional Collector given inhis report are as follows:
() The basic problem arises from the change of consignee’s name W the

Acent of the Freight Forwarder at the destimation which resulls in
clearance of cargo without payment of proceeds to the exporter



i) Circulars issued by the State Bank are generally not properly implementexd
by the muthorized dealers/banks.

fii}  When the exporiers book cargo through Freight Forwarders nominated by
the foreign buyvers, they should ensure that the cargo s delivered/released
to the actual buyers and the possibility of nominating o third party is
eliminated,

vl Provistons of sechion 72-A of the Customs Act which delineate the
responsibilities of the person incharge of a conveyance etg should be
strictly implemented.

13. He made the tollowing recommendations
i) Clear and concise Rules be framed o resulste the activinies of the Freight
Forwarders and shipping agenis in accordance with the internstion:l
praciice.
{1} State Bunk should ensure tha its Rules and Circulars are implemented

comprehensively

(i) Toshould be made mandatory for the shipping agents (o runsact business
with only heensed Freight Forwarders/Consolidators,

i4. The Collector of Customs (Preventive) submitted parawise comments on the
Complamt as Tollows:

i) Ihe Complainant had highhghted the malpractices of the Shipping
Avems/Freight Forwarders by issuing House Bill of Lading. changing the
names of consigners and consignees and releasing the goods without
..:h|.|.||'|1|1E ||1'|._|_'||h|ﬁ documents with the active conmivance ol their
counterparts shroad, As o result the emittances of Pakistani exporters
remained held up without any lawful authonty and coused huge losses to
the excheguer. The Complainant had specitically mentioned  the
complaints of 11 exporters and the Collector had already taken serious
action against the delinquent Freight Forwarders and Shipping Agents and
in several coses the amounts were returned 1o the Complunants and the
claims of other exporters had been settled.

(i) The Collector wis making every possible effort o son out the 1ssues under
reference by resolving the dispute through negotistions by examining the
documents for 1ssuing show cause notices, approaching the State Bank of
Pakistan to enforce its regulations 1o curh malpractices and to alleviate the
problems of importers and exporters regarding the charges recoverd by
the Shipping Agents/Freight Forwarders under the garb of erminal
handling charges.
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Me secretary of Pakistan Ship Agents Association vide letter doted (55-09-2007
cd that the Freight Forwarding Industry eéxisted and operated Ihmu_ghnul the world
il was o magor mtegral part of movement of cargo by sea and air. The adverse problenis
of the shippers had occurred due w ther sccepting unfavourble demmnds from their
buyers due to their mability 10 meet compelition. These buyers have nominated
unscrupulous Forwarders in the LCs or orders w0 their own advantage and o the
dessdbvantpze of consignors, Prominent or established Shippers were not the victims of
such fronds as they judicmlly guorded ther own interests.

16 The Pakistan Ship Agenis Associstion submitied a copy of their Press Release
whach had appeared in the Daily Dawn of 05-08-2007. It was reponied thal there were
many complants from trade with regard o unlawlul practhice of Freight Forwarders who
allegedly changed the title ol export consignments by issuing Howse Bills of Lading 1o
replace the Master Bills of Ladimg which resulted in the exporters’ losing legal right for
the comsignments and encouraged foreign buyers 1o raise unreasonable objections on
quality, quantity and delivery time. This caused huge financial losses to the exporiers.
The representatives of KCCT and PHMA pomted out that the Freight Forwarders were
exploiting the trade by collecting unfair charges in clear violation of the State Bank
Repulations. The Association agreed with the views of the Customs Department that it
was for the shippers to judiciously guard their own Interest and the exporters had incurred
prablems by accepting unfavourable demands from buyvers who nominated unserupulous
Forwarders 1o their own advantage and to the disadvantage of the shippers.

17 The Advocale representing thie All Pakistan Shipping Association submitted the
tollowing comments in the stlement dated | 8-09-2007

(1} Section 207 of the Customs Act did not require a Freaght Forwarder 1o
obtmn license for ransaction of his business,

L] Forwarders handle services connected with export shipment, preparation
of documents; providing cargo space, warchouse delivery and export
clearanee

) Freght Forwarders are agemts for the exporters in moving carga 1o
overseas destinations. In some cases, the foreign buyers insist on engaging
Freight Forwarders of their choice and small exporters have (o aceept such
conditions,

(i) Bills of Lading are issued by the Forwarders o the exporters as a receipt
tor merchandise which are referred os House Bill of Lading (HBL) which
have no banking purpose

(v) The carriers sssue Master Bills of Lading (MBL) showing the Forwarders
as the shippers and the carriers deliver the containers of the Forwarders 1o
their agents i the port of discharge who deliver the consignments 1o the
constghees named in the House Bills of Lading.



ivi) Al carmiers are regquited 1oodssue Bills of Lading w the order of an
authorized dealer (Bank) designated by the exporters. Thus the carrier is
the carrier of consignment for the Forwarders whereas the Forwarders ane
the carriers fow the exporters.

ivitd  In onder to regulate the functions of Forwarders/Consolidators, CBR be
asked 1w appoint o committiee comprising members of APSA. PS5AL
PIFFA and eéngage a Mantime Lawyer to draft the proposals fin
mcorparation in the Costoms Act F964

1%, The Collector of Customs (Preventive) stated in his letier dated 25-09-2007 that
customs checked the documents and goods during the process of shipment and loading
but the documems related to final transactions were checked and processed by the
authorized  banks, He stated thit the Customs Agent's Licensing Rules 2000 were
applicable to Clearing Agents and Shipping Agents but not 1o the exclusive business of
Freight Forwarders,

19, The Collector further stated that the Bill of Lading was a document between the
shipper and the carrier issued upon the shipment of cargo and customs stafl was not
involvied or concerned with this process. The State Bank of Pakistan Manual Chaprer XI1,
Rule 11, had made 1t mandatory that the Bills of Lading vr any other document of title 1o
curgo should be drawn only to the order of an authorized dealer designated o the
purpase by the exporter. State Bank also allowed. vide Cireular dated 29-00- 1992, the
Freight Forwarders o issue House of Bills of Lading  subject to cenain conditions and
the authorized dealers were directed 1o accept House Airway Bill in case of air cargo and
House Bills of Lading in the case of sea corgo issued by the cargo F rwarders, Thus the
cognizance of any transgression of the aforesaid permission lay with the State Bank. The
Collector stated thit in case of any cheating in the documents of financial transacuons,
Civil Suits could be filed in the competent court of junsdiction or the FIA could take
copnizance il the commercial frand  was  established  thr wigh  documentary  and
corroborative evidence. He further stated that for the business of Freight Forwarders,
draft rules have been submitted to CBR and were being examined by the Minastry of
Commerce

o, The learned Counsel for M Transasio Shippimg Agency submitted comments on
the complaint of the M/s Chandny Corporation pursued by PHMA. The Counsel raised
the objection that the Federal Tax Ombudsman did not exercise jurisdiciion on the
complaint which related 1o malpractice by private parties. The proper forum for sction
against violation of Foreign Eschange Regulation Act 1947 was the State Bank of
Pakistan

31, The learned Counsel stated that the issuance of House Bill of Loding was not a
change of tile. HBL is an intermationally accepted and Jegal practice and the allegation of
its encashment by the Freight Forwarders was haseless and false and no ey idence had
been produced before any appropriate forum agitating these clums. In the contex ol the
exports of Pakistan, the complaint has come from a very few parties of the Huosiery sector
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belied s natre. Some of the partics mentioned in the complaint have already filed
propriae litigation in the courts of law, The learned Counsel repeatedly contradicted
¢ allegation of frand and falsity and emphasized that the complant was ouiside the
jurisdiction of this olfice,
213 The Counsel for the PHMA submitied writien arguments reiterating the allegatin
that the customs officials have fmled to perform their duties di||j_:¢n[1}-1 1-m|“:,..t|:5ri
efficiently amd an aceordance with the various provisions. of the Costoms At The
following arguments were put forward on behall of the PHMA:

(1 The shipping agents were acting. in total disregard 10 the provisions of
section 533 of the Customs Act and uIqu.qn.g 1o enter the particulars in the
Export Manifest different from those made in the Goods Declarations with
the result that the particulars of Master Bills of Lading did not tally with
those ncorporated in the Export Manifest. Similarly the names of the
consignees and full particulars of the consignments were not being
recorded in the Bills of Lading and the allegation of malpractices wis
justified.

(1) e modus oprenadi of the Shipping Lines and Agents in connivance with
the Forwarders was completely illegal because all carriers and their
Agents were required 10 issue the Bills of Lading 10 the order of the
authorized dealer (Bank) whereas the Agents in Pakistan have been
issuing Bills of Lading in the name of the Freight Forwarders without any
permission from the Banks

(i) The Foreign Exchange Circular No.23 of 1992, primarily meant for Less
than Container Load (LCL) shipments, ¢learly provided the guidelmes ol
being applicd by the Shipping Agents or the Freight Forwarders. Under
this Circular the Shipping Agents would issue Master Bulls of Lading for
“Consolidated Shipmenis™ agmnst advance payment or imevocable leter
ol credit, which must contain provision for issuance of documents for
cargo  consolidation and  certificate by the authorized dealers, The
conditions and restrictions in the Circular of State Bank of Pokistan were
violated by the Shipping Lines and the Agents in Pakistan and there was
mer dowbt thaat the working of the Shipping Agents was not in conformily
with the Kules and Regulations of the Government and cogntzinee oughi
W be taken of such gross negligence which resulted in losses 1o the
expuners,

(Wl The Shipping Agents could not absolve themselves from the fraudulent
activity of the Freight Forwarders and a question arose why the Master
Bill of Lading was issued by the Shipping Agents to the Forwarders
despite the fact that not a single document from customs in respect of
shipment was submitted in their names



(v} The negligence, connivance and mala Ade intentions of the Freight
Forwarders and Shipping Lines was evident from the complaints from
numerous members of the PHMA 1o whom part resmbursement was made
by post-dated cheques and bank guarantees for the losses suffered by
them. This was ample proof of their involvement in the illegal trade. B
the Customs Department had failed o formulate amd issue rules and
zuidelines to contral and monior the working of the Freight Forwarders
who have been licensed by the customs and the Licensing Rules were not
appropriate and proper for conduct of their business. In fact very strict
rules need 1o be framed in consultation with the affected parties,

(¥1) It has been claimed by the Shipping Lines that the exporters werne using
Freight Forwarders for atractive freight rates which must be siopped. The
fuct was that the affected parties have nod entered into any agreement with
the shipping hnes and Freight Forwarders, and the exporfers were naot
getting any benelit of the so-called subsidies in freight rates. It was also a
fact that the Forwarders and the Shapping Lines were enjoying the benefit

(vitl It was requested that Respondents be directed to imtiate cases against the
Shipping Agents for gross violation of sections 53 and T2A of the
Customs Act and impose penalties a5 well o8 register criminal cases under
clauses 33A of section 1560 1) of the Act and also initiate proceedings
under the Licensing Rules. It was proposed that measures be adopted w
enable the members of the PHMA w0 recover hard earned  money
embezzled by the Freight Forwarders in league and conmvance with the
Shipping Agents. They may be directed to issue Bills of Lading swictly in
conformity with the directions issued by the State Bank of Pakiston under
Circulars No.23 of 1992 and Nao, 6 of 2006 read with the provisions of
sections 53 and 72A of the Customs Act as mentioned on Form “E™ and
the Gouods Declaration filed with the Department.

kst The Counsel for All Pakistan Shipping Association stated that the complaint wias
actually against ope Freight Forwarder nomely Transasia Shipping Agency. Suite
MoS01, 5 Floor Londmark Plaza, Oppostie Jang Press. LLChundngar Road, Karachi, 1o
whom the notice has not been issued.  MNotice has also not been issued 1o Pakistan
International Freight Forwanders Association. 502 Kashif Centre. 5™ Floor, Shatu-g-
Euisal, Karachi, which wis the representative body of the Freight Forwarders,

- Mr M. H. Khokhar representing the Pakistan Shipping Association staled that
under section 207 of the Customs Act anly the Customs Licensed Agents were authorized
to issue Bills of Lading. He stated that while majority of the Freight Forwarders had
obtained customs license, it was also a fact that o number of them were operating without
customs license which was legally not correct. He invited attention 1o the State Bank's
E.E. Circular No.23 dated 29-02-1992 under which the procedure of issuing House Bill of
Lading was prescribed and F.E. Circular No.6 daved 15-05-2006 regarding the issue of
Master Bill of Luding in favour of the Freight Forwarders. He stated that there was no



prowision in the Customs Rules or the SBP Rules that the Master Bill of Lading should
alser andhicate the names of the hanks which were suppased (o transact docaments. The
names of the banks were also not mentioned on the individual Bills of Lading issued by

the Freight Forwanders

25 He was of the view that this provided an opportunity for malpractice by some
delinguent Forwarders. In the SHP Circular dated 15-05-2006 there was a provision that
the carpo be relessed at the port of discharge on presentation of bank endorsed orginal
Howse Bill of Lading. Similar specific provision might be available in the Customs Rules
also but these instructions were oot complied with by certain Forwarders and the costoms
olficials do not specifically check compliance of these instructions.

26 e Addinonal Collector of Customs (Preventive) stated that Seeretary. Revenue
Division/Chairman CBR chaired a meeting of the “National Trade Cormidor (NTC)
Commuttee on Trade Facilitation, Ports Dwell Tome and Port Charges™ af the CBR on (13-
0E-2007 w discuss the progress on decisions token on g number of issues including
Freight Forwarding  Industry Resulavon and Bevelopment” and the frame-work of
Fraagght Forwarders Bules'. Mr M Javed Billwana, Chairman PHMA, Karachi, and Mr M
Nagi Bari representing the KOCT also attended the meeting and explained that the Freight
Forwarders were exploiting the trade by collegting unwarranied and changing names of
the exporters and consignees. The 1ssues related 1o ntle of goods due wothe procedure of
the House Bills of Lading was discussed at considerable length, Chairman CBR
cmphasized that recourse should be made o the internationally recognized norms and
practices while formulating rules and regulations for the Freight Forwarding Industry, He
stressed that there was o need for having clear ralesfreguliations for the working of Freight
Forwarders so that unscrupulous elements should not exploit the irade. He direcied the
Ministry of Commerce and PIFFA 1w expedite the finalization of rules by taking it
consideration all issues and cresting a consensus of all stakeholders. He also ditected that
Regulmory Authorities should take note of the problems of the exporters with o view (o
redress them, which should resalt in reducing the cost af Dusiness.

27 During extended hearnmgs of the complant, the statements of the stake-holders
and their Counsels and the actions and steps taken by the Additional Collecior of
Customs (Preventive) and Deputy Collector of Customs were recorded. The Chairman
FHMA and his Counsel repeatedly  voiced their continuing grievance about the
malpractices of changing the names of suppliers and consignees in the Bills of Loding
with the result that a large number of medium and small exporters were deprived of the
sale proceeds of their consignments and hod suffered losses, and the country was also
deprived of the foreign exchange. As o corollary o the malpractices, even in cuses wherne
sile proceeds were remitted/pad, the exporters were forced 1o allow substantial discounts
amd other illegal charges, It has been alleged that several complaints have been made 1w
the customs authorities in such casés but no doncrete action wias taken,

28, It has been stated by PHMA that besides the fact that proper policy frame-wiork
has not beeh put in place and procedure has mot been prescribed, pot even prelimimary
steps have been taken o rectify the existing difficultics and redress the grievance of



medium and small exporters, especially of hosiery products. The Freight Forwarders and
Shipping Companies/Agents were free to explont the exporters to their advantage withoul
any regulatory system to check the malpractices reporied by the exporniers. Siate Bank has
prescribed checks o be exercised by the authonzed dealers but they have not been
comphed.

29, The Complaint is mainly directed against the Customs who, it has been alleged,
do not carry oul their basie responsibility of checking the Bills of Lading which are
legally a customs document, It has been emphasized that proper explanation and reply
has not been given in the specific cases mentioned in the complaint of PHMA and the
customs authorities have not even indicated what action did they propose (o take o
prowide relief o them and penalize the exploitative agents

3, From the statements made during the proceedings it is established that Medium
and Small exporters have no choice but 1o reserve shipping space through the Forwarders
who have been permitted to 1ssue HBL on the basis of the MBL issucd by the Ships’
Captain in the Forwarders' names. This problem is not faced by the large exporters who
are not obliged to get a part of the contaimer-load for export of their consignment. But the
not so large exporters are left at the mercy of the Forwarders whi, it has been alleged.
issue Bills of Lading in favour of their own agents in foreign destinations who may or
may not deliver the goods to the actual buyers. Another complicating factor s the
insistence of some foreign buyers of imposing a condition on the Pakistani exporters (o
export through specific Forwarders

=1 Consequent on filing of this complaint, the Chief Collector of Customs deputed
the Additional Collector of Customs [Iﬂx]il_lﬂhj 1o conduct a ‘Facts Findings Inguiry * e whia
submitted his findings and recommendations which were sent to the FBR and a copy
forwarded 10 this office. The Collector of Customs (Preventivey had sent the drafi
International Freight Forwarders Licensing Rules and mentioned in his lemer dated 31

1020006 1o the FBR that Pakistan International Freight Forwarder Association (PIFFA)
shall also furnish their new proposals for regulation of wrade o curb rade malpractices.
Whether any action has been taken to formulate and enforce the Freight Forwarders
Rules and whether the Ministry of Commerce has finalized its sk of finalizing the Rules
in pursuance of the directive of Chairman FBR has not been brought to the notice of this
office.

i . This office has taken cognizance of the eomplant on account of the persistent
complaints of FHMA apainst the customs authorities who have not twken action to
redress their persistent grievances, The material provided to this office by the PHMA, the
customs. Ship Association, PIFFA etc has been examined. Since the FBR and the
Ministry of Commerce are already seized of the need o regulate the business of the
Fn:igh!'Fumardcr:-. no further emphasis is necessary on this account,

33 The problem has been examined in depth and the following documents have been
examined:
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i1 Cireolar Noo23 doted 20.02-1992 upder which State Bank allowed the
Shipping Companies/Shipping Agents to issue Master Bills of Lading for
consolidaied  shipments against advance payments or irrecoverable
Letters of Credit allowing  issie of ttle documents under  cargo
Consolidated system showing Consolidators os shippers and their agents
abroad as consignecs.

(Hid SBP letter dated 10-05- 2000 addressed 0 Chairman Towel Manufaciurers
Association of Pakistan (TMA) allowed issuance of Bills of Lading in the
namies of consignees on DADP hasis

() Dirade Intermational Freight Forwarders Licensing Rules sent 10 CBR by the
Collector of Customs (Preventive) vide letter dated 3 1-10-20006,

{ivi Additional Collector of Customs” “Fact Findings Report™ on the complomni
made by PHMA conducted under the directive of the Chiel Collecior of
Custiorms.

(vl Fhe Standing Trading Conditions for Freight Forwarders published by the
Mimstry of Commerce in its Pakistan Trade and Transportation Beview

200
34 vocareful exammation of writen and vorbal stilements and docoments examined

by this office leads w the following main features of the problem

(1) The procedure prescribed by the State Bank ol Pokistan in 1992 and
permission granted to the TMA has allowed the Freight Forwarders to
issue HBL in the name of their counterpans in the ports of destination if
the condition of advance payments of irmevocable letters ol credn wis
fulfilled. It wais the responsibility of the authorized dealers (Banks) o
cnsure compliance but it seems that there is no regulatory procedure 1o
verify that the Sute Bank's directive was strictly complied with,

i1} The draft rules lorwarded by the Collector of Customs { Preventive) and
the document of Standard Trading Conditions for Freight Forwarders
published by the Mimstry of Commerce on 10-01-2004 constituting
Standing Committee with the name of International Trading and Trnsport
Facilitation Commttee (NTTFC) have addressed the working of the
Freight Forwarders and protection available under the various rules and
regulations but the interest of the clients of the Freight Forwarders namely
the exporters has not been addressed. The Collector 1o has not examined
this aspect and he has proposed o retmn power only 1o suspend/revioke
custonms license in cach cise which was nin likely to redress the grieviince
capenenced by and complaints made by the exporiers, Only under
proposed Rule 14 (XIV) of the Rules has it been stated that “During ihe
course of their conduct the ttle and ownership of poods with receipt of



HBL shall remain with the importerfexporter and ot no stage it is
transferred to any other person without the approval of the authorized
bank or owner of the goods consigner/consignes without getting approval
of bank true owner of goods™, Under Bule 15 action in case of violation
has been proposed which is insufficient to redress the gnevances of the
exporters suffering on account of malpractices.

35, i appears that the central point o the complant, e, ssue of MBL and HEI
tallowed by the State Bank of Pakistan) under which the malpractices reponedly take
place has not been grasped by the customs officials, The contents of the Dreaft Rules and
Findings and Recommendation of the Additional Collector have mot proposed any
procedure 1o ensure pavment of sale proceeds to the genuine exporters and penalize the
Freight Forwarders/Shipping Lines/Shipping Agents for wrong delivery at the destination
or unlawful discount charged! demanded from them. Once the goods have been brought
in the port area and loaded in the ship for export, the control of the shipper on these
goods ceases 1o exist, 10is the responsibility of the authonzed bank and 1he customs agent
i.e. Shipping Lines/Agents/Forwarder 1o ensure that the shipper is el deprived of the
sales-proceeds or otherwise suffer for no fault on his part

6. It has been recognized by this office thay the main regulotory agency in the
process of export and reabization of sale proceeds is the Department of Costoms while i
is the responsibility of the authoried banks o verify imely receipt ol foreign exchange
sale proceeds. The Customs Expont Collectorate deals with the exports on a daily basis
and should be able 1o take notice of the zrievances of the exporters. Similarly the
Preventive Collectoratefthe Apprmsement Collectorate which issue vanous customs
licenses for processing of documents, examination of goods, and allow loading, and Bill
of Lading 15 a recognized customs document, the reliel ought to be proy ided and punitive
action be taken by the Customs Department and in such cases the relevant authorized
dealer 1. the Bank should also be assoctned.

a7, The PHMA has brought into focus genuine complainis of exporters of Hosiery
Products and highlishted 11 exporters named in puragraph 1 They have also produced
documentary evidence of 36MBLs and HBLs to establish that the consignees” names had
been changed by the BOL issuing authority. It has also been estublished that Freight
Forwarders/Consolidators are not licensed by any government agency and some of them
have indulged in malpractices on which no action seems o have been taken, It has also
heen observed that in the deaft Rules for hcensing of Freight Forwirders and the
internationally recognized conditions for aperation of Freight Forwarders, emphasis has
been laid on the procedure for licensing and the measures W protect Forwarders but these
dicuments do npot contain any provisions (o ensure that the State Bank Regulations
regarding the Bills of Lading are complied w ith, the consignments are delivered o actual
consignees at the ports of destination without undue discounts and the so-called pon
handling charges, frame-work for redressing the gricvances ol the shippers has not been
prescribed and no penalties/punitive actions have been envisaged against the defaulting
Freight Forwarders,

e e e



K Simmlacly, the Collecior of Customs: and the Addinonal Collector of Customs
{Preventive ) have not given elaborute proposal in' this context and even the penaltics
under clauses 3%39-A of section 156011 of the Customs Act have not been included in
the proposal. Whether the Minisiry of Commerce has completed the assignment given w
it by the Chairman CBR has also not been reported by the officers of the Customs
Diepartment. It is fell that the mater deserves immediate attention of the Charman CBR.
Since the matter 15 mevitably hinked with the functions of the Custioms Department o
wolld be approprate of the Revenue Division makes the Karachi Custom House the foeal
poimt for formulating the proposals for licensing of the Frelght Forwarders, the function
of maintaiming vigilance over their working and taking appropriate corrective sctions {or
deviations and non-compliance in clearly defined (and notified] Rules. The Cusiom
Hinse should also operate as the regulatory authority 10 examine the complaints of the
shippers and after due process take decisions 1o redress the grievances

1] It is recommended that Federal Board of Revenue

(1) direct the Collector of Customs 1o ensure that the cases wentified by the
PHMA in their ongimal letter in respect of the exporters mentipned
parngraph | be examined carefully by the officers of the competent
Junsdicuon and necessary action teken under the relevant mles besides
punibive action under the O SIS of the Customs Act with due Prociess
of lw

(L Constitute i task force under the Chiel Coltector of Customs (o examine
the problems of the exporters highlighted by the PHMA, formulate the
rules for Freight Forwarders to make it incumbent for them to work under
a costoms license and oS i |1rh|_'1.'.dllr|.‘ toar ||||,|1u_-!u_1'3,'.«'p||1'|.|!|'u.'| acluon
and legal proceedings 10 mamtain effective check on malpraciices
{because mere revocation of license would not be adeguate answer o the
arevances of the exponiers:

(i) the Task Force should also examine the working of Manifest Clearance,
the filing of (import and ) export manifest by each (arriving and b departing
vessel, the process of checking entries in the Expont Manifests with the
documents  (including Bills of Lading) received in the section and
identifying deviation/non-compliance of the prescribed procediine

vl The above action be completed within two months: and

{v) report compliance (o this office within three months.

(JUSTICE (R) MUNIR A, SHEIKH)
Federal Tax Ombudsman
Dhaned 2K

B I e ]



BEFORE THE FEDERAL TAX OMBUDSMAN
REGIONAL OFFICE, KARACHI

COMPLAINT NO.1001/2008

M/s.Saleem Traders,

Through: M/, Maae Consultant.

Suite No.2-A 1¥ Floor,

State Life Building No.7,

CrAlluna Road, Kharsdar, Kariclh < oimplanmiant

Versus
[he Secretary,
Revenue Division,
Islamabad .. -Respondent

Dealing Officer: M, Asad Anf, Adviser

FINDINGS/DECISION

Present: Mr.S. M. Younus, Consultant : for the Complainant
Mr. Junaid  Akram,  Assistant Collector  (Customs), for  the
Respondent

e complainant, an Individual caming income as an importer, is aggrieved by
the Order-in-Original dated 05012008 passed by the Assistant  Collector/Deputy
Callector of Customs Department.

2 Brief facts of the case are thot the complainant imported a consignment of Hot
Raolled Coils, secondary quality. consisting of 231,100 Mitons which was selected by the
Customs authorities for examination and on the basis of which the cargo was reported o
be Cold Rolled Conl (CRC), secondary quality. The complainant, however, did mol agree
o such findings, Thereafter, 4 shovw cause notice was issued o the complainant alleging
that he has mis-declared the description, quality. value and classification of the goods as
the physical examination thereol revealed that the consignment consisted of  Hot Bolled
steel sheets i conl of m;'(ﬂnilur.\-' quality {as declared b wenshing 1760.6X0 HL“' and also
Cold Rolled Steel Shees of secondary quality which was not so declared and which
consisted of 54.420 Kgs classifiable under PCT Heading 72001610 assessable @ US$
0.A765/Kg whercas the imporier has dectured whole quantity (1.2 23] 1000 Kgs) of the
goods as HRC steel sheets of secondary quality the value of which was declared at USS
0. 3260/K g5, It was, therefore, concluded that the imporier has contravened the provisions
of section 32 of the Customs Act, 1969, seetion 33 of the Sales Tax Act, 1990 and <ection
148 of the Income Tox Ordinance, 2000, It is stated that pursuant o such notice, the
representative of the complamant, one Mr Muhammad Anwar Tang, attended the heaning
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before the Assistant Collector and explained the factual and Jegal position comtending that
the declaration in Goods Declaranon (GEY) was made on the strength of valid shipping
documents and that no statement or declaration. wias made which was falsefuntiue in
material particular and that oo mens rea, bemg essential ingredient of wx evasion, s
involved which antracts the provisions of section 32 of Customs Act, 1969 (hereinafter
referred as the Acth or penally under item 14 of section 15601 ) of the Act and requested
that the material be reexamined in the presence of the representative of the importer. 1t s
stutes] that after the proceedings. the impugned Order-in-Original was issued in a
mechanical and conjectural manner bolding the imporier guilty of mis-declaration and
wrdering the release of the consignment on payment of redemption fine @ 50% of the
value of offending goods which comes 1o Bs. 1,260,585, It is contended that in the show
cause notce, the declared value of the offending goods is mentioned at Bs 1,253,520 but
m the Order-in-Chginal it s doubled o the R.2.320.070 and a false statement is also
attributed in the Order-in-Orginal that the material was re-examined in the presence of
the importer though no such examination was carried out in his presence. It is argued that
the show cawse notice issued by the Assisant Collector suffers from illegality inasmuch
as section A2 of the Act, on which the case s framed, casts an obligation on the Revene
Department to prove the allegation through inconvertible evidence that the declaran
made amy declaration or statement before the Customs OFfficer which is false/untrue in
muterial particular which in the instant case there is none. It is argoued that the declaration
of the desenption of the material was made on valid shipping documents and the
respondent did not allege submission of ke or tempered documents nor he disputed the
value of the material and hence no canse of comtravention could be made. Reference in
this regard is made 10 a judgment of the Sindh High Cournt, Karachi in CP NoJ3- 1360 and
mnse. Mo 50U6 of 3005

3. I is further contended that the adjudication was made by the Assistant Collector
who was not a competent officer within the meaning of section 179 of the Act which
deals with jurisdiction and powers of the Customs Officer and which lays down tha
though there is no limit of adjudication in the case of an Additional Collecior but a
Deputy Collector can adjudicate cases involving value of goods up o Rs. 800,000 and
Assistant Collector upto Rs.3000000. 1t is urged that in the show cause motice, the
signatory disclosed his designation as Assistant Collector but in the Omder-im-Cx izinal, he
mentions his rank as Assistant Collector/Deputy Collector and as such, it is not clear
whether he is Assistant Collector or Deputy Collector but in any case, neither of these
authorities was competent 1 adjudicate in the present case which involves value of sy
at Bs. 2,521,170, It is, therefore, contended that both the show cause notice a5 well 45 the
Order-in-Original are without jurisdiction and thus liable 10 be quashed. Reference in this
regard is made 1o Annual Report 2003 of this office in which u page No 37, it s held thae
“the doctrine of wltra vires caprures the idea that any action of a public officral muse be
exercised within the furisdiction conferred on that public official by ity Enabling Act.™ Tt
is funther argued that even if for the sake of arsument, it is pccepted that out of 231,100
ons, there was 54420/ M.aons CRC secondary quality, the complainant cannot he
charged for mis-declaration as the rate of duty chargeable is the same and in this regard
reference is made to ruling No. 101 of CGO-12/2000 issued by the FBR.



4. For the above reasons, it is contended that the Order-in-Original, being illegal
should be guashed and direction be issued that the amount of Rs. 1280585 collecied by
the respondent as customs duty be refunded and the additional expenses meurred in the
shape of wharfage, contamer detention charges and other miscellaneous expenses, in all
amounting to arownd Bs 300,000, be ordered to be paid back alongwith interest @ 15% of
the amount from the date of collection alongwith compensation of Bs, 200,000

5. Replying to the allegations in the complaint, the Assistant Collector in his written
TRt has first raised a preliminary objection that in terms of section (99 20(b) of the
gstublishmeni of the Office of Federal Tax Ombudsman Ordinance, 2000, no complam
can be filed/entertained against an order for which remedy of appeal or revision is
available i the statuie.

f. On ments, iis asserted that the mis-declaration of physical desonption of goods
e, import of CRC under the garb of HRC 15 not only estabhished bot admitted by the
complainant. It is urged that the whole consignment wias re-examined on the request of
the complainant and as a result of such re-examination, the extent of CRC was found to
be 109494 Kgs anstead of 34420 Kgs, It s contended that since there wis no dispute
about this factual position the complaimant made oo objection in this regard at the
clearance stage nor filed any appeal against the impugned order. Ttis urged that the goods
have now been released for home consumption which renders it impossible at this belated
stage to resolve this fabricated Tactual controversy.

7. It is further contended that since the complaint has been filed agamst the Order

m-Original passed the Assistant Collector in comphiance (o which the complainant has
cleared the imported goods withowt any objection und has not filed any appeal against the
said order before the Collector in terms of section 193 of the Act within the stipulited
period of 30 days which expired on 04.02.2008, therefore, in a bid to circumvent the legal
position in the case, the complainant has filed the subject complont o open a past ani
closed transaction and thus the complaint is lable 1o be dismissed. It is contended that
there is no denial of the fact that high value CRC was imponed by the complainant under
the garb of HRC and this fact came to light duning the checking of the consignment n
terms of section 80(3) of Act which proved that the complainant’s declaration and sell-
assessment was incorrect as the complainant made a false statement in respect of payable
duty and taxes and attempted o clear the consignment with false declared particulars of
the imported goods and, as such, the charge ol deliberate short payment of revenue was
established against the complainant.

. As far s the ohjection of the complainant regarding monetary jurisdiction of the
Adjudicating Officer is concerned, it is contended that the limit 15 specified with
reference 1o the differential amount of duty and taxes involved in the offending goods
liable for confiscation and not with reference 1o the value of goods and sinee __|I1-:
differential amount of duty and taxes was less than Bs, 300,000, the Adjudicating Odficer
rightly passed the impugned Order-in-Original.



i Responding 1o the above, the leamed AR of the complainant has contended that
as per standing order No. 39T dated August, 1997 issued by the Customs House, Karachi,
it is the value of offending goods which is the eriterion for determining the level of
Adpudicating Officer Tor the purpose of section 179 of the Act and not the differential
amount of duty and txes and thus, the respondent has given an interpretation of the
provisions of law which is contrary to the standing order No U397, The learmed AR
reiterated that the impugned Order-in-Original s without junsdiction, I s further
contended that the examimation of the consignment wiis done at the shed in three stages
as firstly, the entire muterial was declared 10 be CRC secondary quality instead of HRC
secondary quality, Then, in second examination out of 2311001 M.tons, 54.420 Kgs was
declared 1w be CRC and the rest HRC, secondary quality. It is further stated that despite
request, the examinstion was nol done in the presence of imporier's representative and
the quantity of CRE secondary quality, was suddenly enhanced o 109494 Kes,

1 Clarifying the above, the DR has stated that the first examination was conducted
by an officiel who was not well-versed and well-conversant with the subject and when
the re-examination wis conducted by another expen official, the quantity of CRC was
found to be 10499 jons which was never disputed by the importer at the time of
payment of duty and clearanee of goods.

11 Partics have been heard and the record produced his been exaomined

12 The objection raised by the Department i regard o jurisdiction of this office in
the mateer is not valic It has repeatedly been explamed that whenever maladministration
t5 alleged independent of the controversy o the matter, there will be oo bar 1o jursdiction
of the Federal Tax Ombudsman o look in o the allegation of maladmamstranon
irrespective of the fact that o remedy under the statute has been provided. Whernever
maladmimistration is alleged and proved. then the FTO can give recommendations and
findings which may even affect the merns of case. What s alleged in the present
complaint is that the impugned order has been passed arbitmarily and is agasinst the
provisions of Law which, if proved, antamounts o maladministration which this office i
competent W look inEo or inguaine.

13, Howewver, the contention raised on behall of the complainant that the impugned
order was passed without allowing an opportunity of hearing and the goods wene re
examined m the absence of the imporer/his representative carries linle weight, While
rebutiing  these allegations, the DR [urmshed copies of computer record contiining

History of Contravention of the dase in which the relevant entry to rebut this allegation
reads as under

" Show conse ssacmce dated December 17, 2007 1200 AM, Adi Offfcer, Riaz
Hussanine, attencled hearing Me Mufammad Anwiae Tarig NIC No 42 100-1 752071 -
i orepresented the pmporter and  requesied  for  reexamination of e wihole
comnsignment, as the tmporter was mof ageee witlh tee examination report. The caxe
wan tharowghly considervd and was sent for reexamination, to confirm the
imparter’s poinl of view. The secomd examination report showy the gquanrity



{ealeulated on the iz of TO0% examination FeEpet, comfaier wise i presence
af the importer) of HRC 112,166 Kpy. CRC 109494 Koy, The oiad value of
affending goods Lo Cold Rolled Sieel Sheets in coil of secondary spualiny foand
wndeclared, caleiwfated on the basis of the criteria applicd by the concerned group
iy Ra. 241 682 The contravensd govdy are hereby released on redemption fine
amonrting o SO% of the valiwe of the offending goods, and a penaliy of B, 10,000
ix charged against the NTN. "

L. The above wouold show that the imporer was duly represented and  the
examination was also-conducted in his presence and thut 15 why no objection was rnsed
at the time of payment of duty and clearance of goods regarding the quantity of CRC
found on such re-examination,

I5. Similarly, the argument raised on behalfl of the complamant that the declarmtion of
the description of the material was made on valid shipping documents which the Customs
authorities have failed o prove as fake or tempered and, therefive, the provisions of
section 32 of the Act are not applicoble as no mens rea wos mvolved 15 also o
gonvincing and reference to the High Court"s judgment in CP No D- 13600 s musplaced.

L6 The relevant provisions of section 32 read as under:

“Utrre sratement, error etc, (1) of any person, in conmection withh any
Pt s of Cresfonis,

(i) pakes oF siens oF caises o be made or signed, or delivers or causes o be
delivered 1o an rr_rﬁr_':'_r' i CHARRS i declaration, HiCe, |'|'J"H.qu.'|H'¢' (i
ather documen) wharsoever, or

) srctkes ey sletere il IR arswer to any grestion put o liing By an officer of
cuxtomy wihi '.F| e I .I‘Efqﬂr“'q'l'.ll |l:'_'.' arF wder s Act fo e &,

Thnowing or having reason to be believe that such document or statemment
is false ] in any material particular, e shall be guilty of un offence wnder
this secrion.

12 Where, by reaxon of (i gieedt docment or Stalement ay r{jru'r'.‘nr”rf o |r1-_'|.
reasont of sonie colliesion, dany albery an :'Jrrlr',k,'x' fas nor been fevied or fis
been short fevied or hax been ervoneopsly refunded, the person Hable
prery ey cimount on that aecount shall Be served with a netice within [five]
vears of the relevant date, requieing Rim o show canse wity fe shoudd nor
pary astount specified in the notice,”

7. It was on the basis of physical re-examimation of the whole consignment that it
was found to contain 34,420 Kgs of CRC which are classifiable under a different heading
assessable at a higher rate and which was not so disclosed in the GE. Thas, there was
sufficient materal on record o show that the complamant had made a mis-declaration
having knowledge that it was false and thus, the requirements of sub-section (1) of



section 32 are fulfilled. The provisions of sub-section (2) of section 32 have also been
applied i this case and these provisions can be invoked in consequence of mis-
declarabion/mis-statement without establishing commission of offence in i3 sccount.

| & A perasal of secion 32 shows that sub-section (1) contains the définition of the
clfence constituted on account of making mis-dechiration or mis-sutement in commection
with any matter of Customs. Sub-section (2) of section 32 takes care of retrieving the
stafe revenue and provides complete mechanism for recovenng the duty or charge which
wits mob levied or was shon levied or wias emoneously refunded. From the language of
sub-section (2) of section 32, it is clear that mere mis-declaration or mis-stalement o
collusion between the person making mis-declaration or mis-stafement and Customs
official s sufficient per se for making good the loss coused o the state revenue, No
guestion of any guilty mind or mens rea s mvolved and no such condition (s attached for
imvoking the provisions of sub-section (2) of section 32 of the Act

19 The objection of the AR of the complainant with regard 10 competency’ of the
Adjudicating Officer in terms of section 179 of the Act to decide the case i hand is also
misconcetved. The relevant proviston of the said section 179 reads as under

“I7? Power of adjudication: (1] Subject of subvsections (2), in cases imsolving
confiscation of geods or mmpesition. af penaley wnder this Act or the miles made
thereunder, the furisdiction and powery of adfsdication of the afficers of customs
shell be gy fellerws:

1) Addirionad Callector  withour limir

iy Depury Collecror not exceeding Eighre Hundved Theowsond Rupees,

1 Axxisrant Collector  not exceeding Theee Fundred Thousand Rupees.”
20 It would thus be scen that the monetary limit fixed fior vanous levels of officers

are applicable only 1in those cases which involve confiscation of goods or imposition of
penalty. In the instant case, a demand for eéscaped duty has been raised on account of mis-
declaration and for thot the Adjodicatmg Officer wias fully competeni. There is thus no
force in this argument as well.

21 In view of the above, no case of muladministration has been made out requiring
further action and the matter is, therefore, treated as closed

IJUSTICE (R MUNIR A, SHETKH)
Federal Tax Ombudsman

Dranied =208



CONTACTS

Federal Tax Ombudsman Secretariat, Tele: 051-9212316, D51-9212318
Headguarters, U5 1-9212321, (051-921232]
State Enterprises Complesx, Fax: 051-92015553, (51-9202793
3-A, Constitution Avenue,

Islamiabad. E-mail: fisish&@hopmail com

Federal Tax Ombudsman Secretariat, Fele: (M2-020 895, (K292 825
Regional Office, Fax: (42-9201893

Bungalow No. | Bh-A,

Scotch Corner, Upper Mall,

Lahore E-muail: flolhr @ hotmail.com

Federil Tax Ombudsman Secretanat, Fele: 021-9206780, 021-9206T85
Regional Office. Fax: O021-926785

14" floor. NIC building,

Abbasi Shaheed Road.,

off Shiahrah-e-Faisal, E-maml: ftokhr & hotmail.com
Karachi

Federal Tax Ombudsman Secretariat,
Remonal Office,

46-C/1, Sahibzada Abdul Qayyum Road,
Liniversity Town,

Peshawae. e A e

Federal Tax Ombudsman Secretarial,
Regional Office.
House Mo, 141, Shebazr Town,

Face-1, Samungly Road,
Quetta, E-mail: fogta @ hotmanl.com
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MEnos The SOOI poecidomi

Shiarndad Al e wnd & ume
ber ol businecrnen of ihe s
lrnmt u-h::m.:m.

1 i, b
Mebeoh sepund dwe bl s
Ty Chit shoy wanald
imrride musommn elel wode
npmnet adding. the openng of
reariintliffoe in Paghomarweudd
help e 1

lte said iBai the Federsl Tha
Umlrudman sad punch been o
tabilizhesd 1 addiomes the ruserma
of e Saxpayere anl it vt ng of
lertive buuly.

Zia Mrhbut wld b= masiiog
thaat te Chmbsnsdbomenns o face had
received 14,000 sl
of which 10,000 had been dis
posed of, which wlude gver
L0 compdasnas Frimm SIWEFP
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FBR asked to decide case
of complainant on merit

IsLamianapn—Federal Tes (bm-
bodsman (FTQ) lustice (R}
Miunir A Sheikh hae ssked the
Federsl Board of Revesue (FRR)
o cusmne the cate of Be com-
plamnant andd decide his case on
mern

This cdeciaion wai taken by
the FT() on the complaing afl M/
5 Industrial chathiag's (Pvi) Lid
Karschi against the Commue-
stoner Income Tax o pass an
impugned onder usder IT Ordi-
maece 2K | agmimst the eomplain-
ant who was sanctiosed 8 refusd
of Ri. $6T369 for the sssessmend
years 1994 004 g tax year 2003
and applied for additional pay-
menl for delayed refund under
the Ordinance

The FTO haw naed 1 hee de-
cisbon thai the impugned arden
have been pasaed mrEma prowid-
ing cpporumity of hearing 60 the
complainant as requared by low,

therefure, those Sie mol deisine
able, wiyt & sistement isiued by
the FTCH Secratariat here an Fri:
day

Hee has alus naled that sl these
oidery paised by the Depaimeni
wire contrary o law and prin-
ciple of nahatal jusnce which wan-
mausl o malsdminiziration,

The FTu has ik the FRR
i direct the Commisisher [n-
vomme Tax b invike the provision.
af the IT Ordinance, 1 with
regard 1o the orders for the a-
sessment vears 191904 o e
year 201 and alio direct the con-
cemed Commessiones 1o re-ciam-
et the mamet and decide the case
on merit within 43 day of the
receipt of thes order |8 sccondance
wilth law and facts af the case al-
b providing & rexsomliie
popl ot Jafp o
L1
bee peported witkan 7 iy —

C.' Nq.fé fs_-#fi 8



21 SEP 2008

FBR asked to revise
blocking procedure

IsLaMapan—Fedenl Tax Om-
budsman (FTO) lestice {(R)
Mumir A. Sheikh bere on Saturs
day asked Federal Board of Rev-
enie (FHR) 1 de-block ling of
cisitams docaments and decide the
cases of Provisional ssessment
of complainant M/ Weslern
Camputer

The decision was taken by
the FT on the complaint of M3
Weslern Computer (Pwt) Lid,
Karachi, an ienponter of computer
desks, apainat the collector of
Custams, MCC, Parl
Mubasmmad Hin Qasim snd the
Colleciorate of Customs, MCC,
PACCS, Custuens House Karachi,
which bocked the elscironic fil-
g of Goods Declaration of the
impaorier af Karachs Post and M H
(rasim Port withoul any notice or
order by the appropnate author-
iy

The FTO has ruled that it
would be approprisle if the S0P

& modified n the computer sys-
tem, 50 that the hlockage docs not
take place prior 1o the comple-
tion assesement and withouol -
suing notice for the owistanding
dees

The FTD has zsked the FER
1o dimeet both the collector of cus-
tomi & decde the cases of the
complainant sbaut the Provi-
sinnnl mssessments of b grady
end revise ihe bhockage proce-
dure

He has asked the FBR w0 di-
rect DG Comtoma's Valmation w0
rewbew the valuabon of goods un-
der Customs Act, Provide ihe
compluimant an epportunity bo
represem his cose amsd decide the
walaation withim thirly ilt}:
The FTO has ihirected suthori-
ties eoncerned o de-block the fil-
iy of custams till the decisaon of
Dyrecigr General and compliance
in thas regard be reparied b ths
within forty five days —AFP

THE POST
ISLAMARAD

28 SEP 2008

FTO directs
FBR to reopen
Shahnawaz
Textile case

Associaten Press oF Paxstak

ISLAMABAD: The
Frderal Tax  Ombodsman
(FTO) Justice ® Mumrc A
Sheakh here ©on Saturday
ashed the Federal Board of
Hevenue to reopen order of
Deputy Collector (Refund)
ssued 1o the M/s Shahnawaz
Textile and decide has ease on

ErL
The decimion was taken on
the complamt of Ms

Shahnawaz Textde Limired
Lahoee against the non-aval-
shility of data of Sales Tax at
the compiler of Sales Tax
Department. The  com-
planant had claimed refund
unider the Sales Tax Act 1990
The complainant had e-filed
Sales Tax return in time which
was verthed hj’ the r.'ep:r:-
ment but the sales rax return
date was not available in the
computer 3t the time of the
submussion of refund clam

The FTO has ruled that the
department has committed an
act  of  maladministration
wiich dad not upload e-return
despite the fact that the =
return  department did ner
fauly handle ihe case of the
complainant.

He asked the FBR to direct
the competent authority 1o
reapen  order of Depuoty
Collector [Rl[unﬂ] under
Sales Tax Act 1990, entertain
the refund clain of the com-
plaipant and decided his case
On ment.
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Starr ‘abnormal
profile’ no reason
for rejection of
refund claims: FTO

M HARIQUE GORAY A

ISLAMABAL: The Foderal Tax
Chmbacdsman Muur A Shedkh b
ruledd tha sole reliance om dhe wadi-
cabans gven by o compuber pro-
pramme would mot be sufficient
round for repection of a refund
clamm

He said thal there was no prows
m i the Sales Tax Act 1990 1o
suppor the achon that in case the
Slarr system indscated o roudine
observation of “shnormal peodike”,
the refiind claam perfioree be regect
ed “The temn “sbooimal profile”
has nowhere beem defined in the
lew,” he adkded

The FTO gave this mibing on 2
eomplant of Chaneot Enterprises
Lid, Hanpee, against nejection af its
refund ehiim on the ground that the
conmypeater Systern Star had indicas-
o that the suppleer had arfsboor-
tral profile’

The fiicts of the complains were

Chiniot ErserpriscaPv) Lid was
engagerd i the manufacture of vey-
ctable ghee, ol and allied predhicts
I filead the sales b refind clasen fior
Ihe tan persod May-204 for the
fecespl of the supply of tinplate

sheets issued by Crwais Trading
Caregany an which it paid iles g
armaunting to Rs 127,112 through
the hanking chanreiy

[herng the verificabon of invosce
the Star system indecaned that the
registersd supplier shawed the
‘sbnormal profile’. An ex pane
arder in onginal was issued by
Assistant Collector Sales Tax
Refund, Feshawar, m which the
refund clasm of ike complainant
was fepeciced

The Collocor, Agpeals, disposed
of the appeal m whach i wan decid-
ol that swce the Searr syseemn had
rased chiection on ke relevam
invene, i such the claim was nol
admussible The ples taken by the
degmrtment from the very fina hear-
ing of the case was that the Star
Symom showed “Abnommal Profike’
af the complainant asd the same
femained unchanged throughout
the eriwe lingamon penod

In bis fineliege, the FTO s, "'t
s evident om the face of the s
that the refind claim of the com-
pliamant was regected because Siary
Sywem of proceing, posed oul
that ghe supplier had an shriormal

profile’ "

He sl that there was, bowever,
no provision an the Sales Tax Act,
19490 that supyported the action that
in case the St system indicated g
roufing obrervation of ‘shnonmal
prefile’, the clawm had, perforee, o
he rejocted

He said it was undermandabie
that pecessary condiions had 1o
edist before the refunds were
allewer i, bt the wile relance on the
indicationy given by § compuier
progyarnme woulkd ned be wfiesens
ground for rejection, mare 5o
because the terms *abmormal pro-
fike" has nowhere been definal

He sl thar sugply i the intani
case was made by n commercigl
ety which was duly 'l:yl.drfl;lll
with the Sales Tian Depmrtment and
was, admutedly, submisting ma
Feturnd urder the preseried prodd
e o regular basis

He said that the deparmnent had
comumitied maladminstiaton by
rejecting the clam without “'“'"F
imio corsbderation the meni of the
case He derecied the departmend
theride the case on Fment in te hghe
of his Findirigs.
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FBR asked to reassess custom
duty, taxes on complainant’s car

ISLAMABAD:  Federal  Tus
Ciwhodunan, Justice (R Mumir
A Sheikh hon asiod Federal
Basard of Rievenue (FBRI s
ey custiems duly omd laves
leveed by Cusiom Depanmenl on
the o of a3 complamas
purchased by him from LINICEF
i 2007

This decwon was taken by
ibe FTO wn the complamt ol
Muhroad  Hassan againat the
sleged eavesuve moessament of
cuvom duty und taxes by the
custun  Depurtenend, Hiyderabad
o the vehicle of the complainan
he had purchused froem a UN

illae

The FTU) e obneenvcal ol
cuspind Depanmeanl
warsdmenl ol cuskens duty und
taues on ihe v purchased By the
complamam from USICFF
corrary b lgw gnd  depunung
From  estubloled  proovdue
b any valid reason armoants
ter el aadminiaratnm

He has recommended s the
FRR w direct collecton ul customes
1o restssess the vefncle on the basis
ol the watue of Toyola Comila car
o the exchurpe mte peevailing on
the date of smpnraimn and dsess
ihe dury and taxes on the mes

1 TULE

ol bl b ulkies
pewcenl reduction i duny diwl
L0 (i [ d ander the mules
aeal anbimale W IRE O wnd
the ameinl payabske by ham

The FTO b aln oboricd
thut s reganls b
tempering of  the  IE2IsIndin
nuemibe o the perifms evie ol
ihe Mirnury ol Forcign Al
the custonts  authomiaes shewlid
sabinfy themaclves abo R
pemiineness of the leter amd s
concents far keking action e
liw,  He has gl mibked ha
pamplance be peported B0 tis
affice within fony five days —AFF?

pecyaling

abepad
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Ombudsman to

open office in____

Peshawar

Buresy Repar
PESHAWAR, Eeb I gt

regonel oo wn Peoners 10
wWile mevselaod dispugres b
Peren tan wolissmme EAeryien
and e "

Syed Tia Melvhogh, dumctor
Eeneral fi Tax
Ombnd cmsn, aid “his, while
speaking rm mesmmine g (1]
Sartmd Crmmise, d‘-E“q
and Luany <071 bere b
Mmnda, The 301 F=adon.
Ehn-nl-uﬁhh-h-ihr-dlm
ber of businesspan of ihe mrea

THE NATIOR
ISLAMARAD

18 NOV 2008

FBR asked
to return
post-dated
cheque

ISLAREAD AL
Cimbud e
et M A
i Fedueral Board of e
(R by petgam tha
hesjiie wmal indemnity Bond Kt

the complasey
Tl FITH ol e dhercrmuom oo
the tomplaing sf M1y Ty S
i Karachi against the

Ldlevtror of Clustsoms ape comes ary
o1 law, ilhegal aind beiray o sem

tance o baneled malioe 18 b
benk on prailizing
¥ Al having

I niegalive al |
customs snrtheoritas who, B
Tasheed |1 vl i thair dhuiies §
Bieordancs with the gmvarribed
Emeframe, pevent lir vuira-legal
P lgs S0 Focisey ol due
il Lyw il wskiblished

Thar FTUY o b thia PN 4
sh anide the qua
oeedifi ok e Callec
et o it end Epnsecsent
adpadicitsoniede ansrd by the
Deputy Collectie of Customs
| Agrassemeiit] Group 11, din
b Conbrofler of Cusis
LA ppstarsemieni| s guaih the
PRiry lxkiind by e Awuigians
Crlleciog ol Lukam
|Appaiement | Crougp-11 and
Tl the debermeation o dury
anc B oo the bams o dlociansd
wattue undes the cuniom acs asd
erfurmh pos dabed g st
inilemniry hond 1o the s o
starelectrorss H ha adso pubiad
that scticom may be o wrnpe tedd
wighin shicty days and compd
i i s regsad be st iy
s witham foaty-five dava

C 567Kzl

dyial pres
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24 NOV 2008
FBR asked to

issue refund
vouchers to
complainant

AssoCATED PRESS oF PesTstasn

ISLAMABAD: Federsl Taw

Ombudsman  (FTO)  peshi
¢Retch) Mhsrur A, Sheeteh s ashid
Fedleral Board of Revense {FER)
o dedver Befupd voudher and
pay cash refund 1o the com
jilaimant.
" Thae decisan wan taken by the
FTO an the complaint E:-!’ Mjs
Hazesn  weawin ACIory,
Fizsalabad IEIIEHI RTO
Faeralabad for son-pyment of
meome tax refund for the ta
wear 007 1o the complisnant

The RTO iswed photo copies
of refund Voucher inswead of
origsnal refund veoucher to the
complainant

The FTO hai ruled thas the
matiet peeds & senaus probe
and cffunals :nml;::d may he

ruperly pusished for spparent-
i- 'AP'I1r|:EI.d faule. The FTL) has
whed the secretary Hevemuar

Divasen 1o enure debrvery ol
thie cognal refund voucher and
payment of cash refund o the
complainant within kS days,
emsire that if it haprpened dux to
wallful fault or gross negligenee,

¢ 1639/08

Pakistan Observer

ISLAMABAD,
02 DEC 2008

FBR asked to set
aside O-1-0, quash
recovery notice and
finalize assessment

Stary Reroeren

IsLamaman—Federsl Tan Ome
Budsman, Jusiice (R Muniz A
Sheikh has darecred the Fedem!
Hoard of Revense (FHR) 10wt
wiide the order-m-nriginal fusucd
1 Ahse complamant under thie Cus
toms Act by Depaty Collector of
Cusipms, guash the Hﬁuurr
Wabice and finahize the miscyumenl
ol greods on the banm af declara.
L ]

This deciniom was iaken by
ke FTO on the ¢omplainant of
M5 Ehangemg Telecom Paiostan
(i) Lad, Islamabad agmins) the
order-m-otigingl  padned by
I‘J!'pul]' Mieetar Cuntioma Fof
payment of Rs JIUSGES with,
ol iy 3 show cowse morice
Io the complansnt. The FTO hm
ruled m hin decisbon it il i A
case of senviius malsidmnastration
whiete the proviaioas of the Cus-
formn At have been weoluted with
impunity

He has ashed e FAR 10 3
rect ihe Calleciof of Customa io
conduct investigation intn the
Departmenty falisre in e fnal
ization of siscasment of goods,
wausnce of illegal show couse Bo-
fice and fabe discaplimary action
agaenst ibe officials responaibic
for the malsdminsstration. Thi
FTO b allis gikoed Mo comgple-
tien of acion and compliance of
repart in fhas segand

C-(929-1L §
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FTO orders

payment of
drawback

ISLAMABAD: The Federal
Tax Umbudsman, (g
Eaed
‘ederal Board of Bevenue
{FBR) w pay drawback 1o the
complainant, immedisiely aftee
enport, and conduct re-nssess-
ment and post-audin, wahie-
(uenthy

This dectsion was taken by
the FTO on the complaim of A
A Corporation, Karachi, against
Customs Collectorate, which
did notl decide the pending
rebate claim of the complainant
regarding 2n export consign-
ment of lamination sheets

The FTC rubed that this is a
case of inaction, neghect, inad-
tenfion, delay, incompetence,
incfficiency and ineptitude and
adminkstrative excess, deliber-
ately committed by the
Customa autharitice. Hemce,
maladministration has heen
estahleshed.

Thee FTON has asked the FRR
te direct the Collector of
Customs to decide and pay
adminsible drawhback as pre-
scribed under the Customs
Rules, report the number of
cases subjected 1o post-audit,
unil resull thereof.

“The action on payment of
admissible drawhack may be
completed within 15 days, and
compliance in this regard may
be reponed 1o this office within
thirmy days.”

He also ruled that copy of the
post-audil repan “may be sem
to this office within thirey
days". —FR

T le R



Appreciation Letter



The Directar (C&M)
Federal Tax Ombudsman Secretariat,
Islamahad,

In Ref:- M/S TAHIR MEHMOOD POULTRY FARM RIJANA ROAD
KAMALIA -COMPLAINT NO.570/2008.

[t 15 submatted as under=-

|, That refund voucher already reported as issued/dispatched on 07.06.2008 throwgh
LIMS has now been recerved on 04,08, 2008 vide refund voucher Mo 35 book Noli3%
dated 06.06.2008 amounting to Bs 4,650/ as elaimed/due

2. Thar we acknowledge about of receipt of refund voucher in guestion and appreciate
the working and functioning of your honourable office and are very thankful in this
regard which is providing speedy remedy, justice and is ideal one in our country in
these days and circumstances.

[tis requested that findings/recommendation dated 23.07.2008 made by the honourable FTO as
intimated by your office letter dated 01.08 2008 may please be treated as complied with by the
revenue,

Thanks.

Dated; 08.08.2008.

Truly yours, \\#}/

{ Mian Zafar lqbal }
Advocate High Court,
Lafar Law Associates,
23 Grain Market, Gojra.

A copy of this leter is also submitted for information and acknowledgement to:-

The Taxation Officer, Enforcement-16, RTO, Faisalabad
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A0 Mol Ma, 1 25-U Dakg Centra, Ekilel Bin Walopd Boadl, Block-2. PECHY. Eaiachi
Fn - dXB425, P | d3B44630, Mobile | 0333-2 108546, E-mod | oo Goher el ph

1
;:.:"I:.:II::IIMII! A, Klam -L“.,-h-r' h- w

A (Inter] B ComA CFAMA TR ] i
AEFE (Certhed Frowd Evamine) Li%A B '3 ﬁ'i\.b%

Manbur) Salm T Bar Aasociotoo
Enpmrme o Bar fanacrbhon

Justice & Munir A. Sheikh F“'i,f’t'l' Lﬁ J_A rEIE 26-01-2008

Honourablo Federal Tax Ombuedsman,
Federal Tax Ombudsman Secrotarial,

Regonal Office,

Karachi

Info copy;  Mr. Shamskad Ahmad
Consultant 1o Hon'ble FTO
Fegional Office, Karachi.

SUPERIOR STEEL CORPORATION
COMPLAINT NO. 899-K/2007

Honourable Sir,

We are grateful to your honour for redressing the grievances of our client as
referred above filed vide Complaint No B99-K/2007

Furthar, wi would like to inform your honour that the Sales Tax Department has
alieady refunded a sum of Hs. 3352 (m) 1o our clien

Y ours smoeraly,

|l'|. . 'I.[ L—-—' 'i-cr\uﬂ
| Khushnood A. Khan )
Counsel for the Complainan
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BEFORE THE HONOURABLE FEDERAL TAX OMBUDSMAN ISLAMABAD
REGIONAL OFFICE LAHORE

SUBJECT, COMPAINT NO. 160-L /07, ABID ATTA CHAKI DHOLEN
CHAK NG, 7 PATTOK! DISTT. KASUR

Hespectfully Shewth,

It 15 submitted thal The Taxation Officer OF Income Tax Circle
No 25 Kasur Zone A Lahore issued the due Refund 10 the Complainant after filling the
Complaint in this Office . Detaile of the Relund is as under:-

Anouml—--—-—=f8 10
Voucher No —e—ee— 11
Pated s [2-01-2007

In this way the grievance of the Complainant has redressed due
to this office. The Complainant has withdrawn the Complaint already dated 11-1-2007
collectively through AR. Bul ance again | withdrawn the complaint as per advice of the
Complainam and it 15 requested that please may  filed’closed the Complami under the
law . The case has been fixed Tor hearing on 29-03-2007 and Please may exempled my
attendance in this case . Power of attomey already filed alongwith the complaint.

Thankimg You
Yours Truly,

G-

Kana Mushtag A Toor
Incame Tax Practitioner{ 1TP. )
Asif Coloney Halla Road

Panicki
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Ta

Homaurable Federnl Tax Ombudsman

tslamabad
Reference:  Adeel Yousal Prop:Standard Industries, Jﬂ ?
Satiana Road, Chak# 226 RB, ﬂﬂf
Famalabad.
Sub Withdrawal of Complaint No, 1801/2008 3
o
Si lql 1031

T
Flease refer to the above; it is 1o submit that complaint was lodged by me lor the _].»i#}‘_,t.,—"
jesuance of refund of Rs. 4, 750/- for the Tax Year 2007 The refund has been

issued by the department and same has been received by the complainant vide

Voucherno. 21  Bookno. Sfp  dated: -14.01,2009.

Hence, after the redressal of the grievance | hereby concede 1o withdraw the
complaint in the light of above facts

| am thankiul for implementing necessary action in this regard
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Adee! Yousal Dated - 14.01 2009
Faisaiatiad
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Tax Pr i',d'rhume-.
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[lirector General, Regional Tax office, Faisalabad,
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ADVOCATES & TAX CONSULTANT

Ta,

The Federal Ties Ohmbandsinua,
Lalwre,

Subyjeet:  COMPLANT NO. 1165-L/2008-MiS AR A AR BRE

B il ceter o thie subject eoed abwve.

D coebnivncad s L, Eebion A dyenaeel oo QALY (bt il Doy the 7l
didelared that T Poyer s reveiviesd e adivmssibie reliod Toe e vy

The grievance stands redressed

Henee e complaint wiay kinsdly be disposed ofT secordinglv

Thanking yoil

Yoours ruly,
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