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FINDINGSIRECOMMENDPJIONS

In house studies based on external and internal exercises

conducted by tax and audit authorities revealed systemic gaps and

loopholes in the prevalent withholding tax monitoring and payment

system in the banking sector. It was found that commercial banks in

Pakistan normally avoid field audits of withholding taxes on one pretext

or another on the grounds, that banks have developed centralized &

credible software for tax withholding and that withholding audit will

trespass into the privacy and confidentiality of their client’s data. The

tax authorities were denied excess to critical important and meaningful
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document namely general ledger which contained designated taxi

accounts for withholding tax purposes.

2. Whereas with the current stream of online banking system, the

said designated/Tax NCs witness multiple transactions each day and

like ordinary customers FBR can ask for Reporting Alerts (linked with

all deposits/withdrawals). This facility (which is available to an ordinary

NC holder) can strengthen FBR in ascertaining tax inflows and in case

of any break or delay, timely intervention can be made. Therefore strict

monitoring of such Withholding Ledger Tax A/Cs, (exclusively meant for

tax deduction/collection) is required to detect tax leakages in banks

withholding regime specially under Section 151 (profit on debts) and

other deduction at source regime like Section 149 (salary), 152

(payment to non-resident), 153 (payment for goods, services &

contracts), 155 (income from property) and others so as to ensure that

each and every branch of the banking companies is regularly collecting

the withholding tax at prescribed rates and finally, remitting the same

into state treasury within the stipulated time. It was also observed that

the current withholding audit regime in banking system was confined to

examination of withholding statements only which were filed by the

banks and not by any third party.

3. Therefore, in order to investigate the current withholding and

payment system with a view to identifying systemic loopholes and

leakages of tax at the stage of deduction and transmission to the

treasury, and to making recommendations for the purposes of

developing an automated and integrated withholding tax

deduction and payment monitoring system, an investigation was

initiated as Own Motion in exercise of jurisdiction conferred under

Section 9(1) of the Federal Tax Ombudsman Ordinance, 2000 (FTO

Ordinance).
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4. In order to carry out the objectives, an investigation plan was

chalked out which laid out clear paths and methods to be followed

during investigation to make these exercises meaningful. The said

investigation plan is given as under;

nvestigation Plan

Immediate ActionReporting

Corrective Action Plan the Investigation

Data Analysis Data Collection

Immediate Action Plan the Investigation Data Collection

Data Analysis Corrective Action Reporting

Methods of investigation followed include fair testing of data

collected, identifying and seeking patterns and ratios and interpretation

of such data analytics to form findings and recommendations.

5. The reasons for conducting Own Motion investigation and

objectives thereof were conveyed to the department which was asked

to share current withholding strategies for monitoring of withholding of

taxes and credit of such payments to the government. It was also

clarified that, in case, the proposed procedure was not being followed

then the FBR should share current withholding tax strategy along with

future plans for reforming withholding tax deduction and payment
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system. The said information was requisitioned vide letter dated

26.05.2022 issued in terms of Section 10(4) of the FTO Ordinance read

with Section 9(1) of the Federal Ombudsmen Institutional Reforms Act,

2013. Comments were received from the concerned authorities of FBR

and LTO Islamabad which were examined and placed on file.

6. Hearing notices u/s 9(2) of the FOIR Act, were issued for various

dates and last hearing was held on 23.05.2023. In response to which

Mr. Asif Haider Orakzai, Chief (WHT) and Ms. Sajal Tariq, Second

Sectary (WHT) from FBR attended hearing as Departmental

Representatives (DRs) and issues were discussed with them in detail.

7. Earlier, hearing was held on 24.06.2022, which was attended by

Mr. Masood Akhtar, Commissioner-IR, and Mr. Sajjad Azhar,

Commissioner-IR from LTO Islamabad who informed that LTO was

diligently monitoring the withholding of taxes from banks. They stated

that this matter needs to be taken up with DG (Withholding) FBR for a

coordinated response. Later on, comments were called from DG (WHT)

as already referred above. After having gone through all the documents

filed and discussion held, the investigation is concluded as under.

8. The written comments were filed by LTO Islamabad wherein,

they stated that the Hon’ble FTO has suspected the factum of huge tax

evasion in Bank’s withholding tax regime, however such assertion is not

supported by any empirical evidence. Furthermore, the Hon’ble FTO

has required LTO Islamabad to submit its comments on monitoring of

withholding tax strategy for banks falling within the jurisdiction of LTO

Islamabad. The department further stated that the Hon’ble FTO has

initiated these proceedings at its own, and as such it is not backed by

any specific complaint filed by any aggrieved individual. Relying on the

judgment of the Hon’ble Islamabad High Court Islamabad in Writ

Petition No. 2332/2021, the department raised objection over the

jurisdiction of this office to investigate. They submitted that the Hon’ble
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FTO lacks jurisdiction to initiate the said proceedings. However, they

clarified that LTO, Islamabad vigilantly and regularly monitors the banks

falling in its jurisdiction for withholding tax purposes.

9. The Director General, (Withholding), FBR also filed written

comments on 31.03.2023 wherein, they raised the identical

objection in respect ofjurisdiction of this office to initiate Own

Motion on the ground that the subject Own Motion does not arise out of

any specific complaint or instances of maladministration, neglect,

inattention, incompetence, inefficiency and ineptitude. The Honorable

FTO has initiated these proceedings at its own, and as such are not

caused by any specific complaint filed by any aggrieved person

therefore it is barred by the limitations and the jurisdiction of the FTO

Ordinance, 2000. He also relied on the judgment of the Honorable

Islamabad High Court referred above.

10. Furthermore, on merits, the DG submitted comments and stated

that in the subject own motion complaint, it is alleged without any

specific evidence and study that the Banks usually do not pay proper

withholding taxes and the field formations do not have proper

mechanism or strategy to monitor the withholding taxes of the Banks.

In the absence of any specific study or exercise conducted the assertion

of tax evasion in banking sector withholding regime is vague,

hypothetical and based on assumptions. Withholding audit of banking

sector is held on regular basis. Proper audit is conducted on withholding

of various sections of the Income Tax Ordinance, and orders u/s 161

are passed wherever any default is observed.

11. He further stated that Audit of withholding statements is done as

provided under the law and rules as held by the Honorable Supreme

Court in its Judgement in Appeal No. 502/2017.The task is taken up by

the Board directly since the statement’s u/s 165A are submitted directly

to the Board. It is submitted that the banks had approached Hon’ble
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Sindh High Court against filing of withholding statements under section

165A of the Ordinance, which was disposed of and dismissed by the

court upon the assurance by the banks to submit statements under

section 165A. Now, the banks are regularly submitting the statements

u/s 165A of the Ordinance monthly / annually, as the case may be,

directly to the Board through online portal on the prescribed format. He

further stated that the Board is the custodian of such data, which is

shared with field formations to broaden the tax base as well as to

recover any default amount of withholding taxes wherever warranted.

12. As regards access to the General Ledger accounts of withholding

taxes maintained by the banks (Escrow Account), he stated that FBR

wants to have such access. However, to implement this

recommendation, necessary insertion of enabling provision in law is

required. Besides Banks have shown reservation regarding legal

aspects of real time access on the grounds that the General Ledger is

not an FBR account and FBR cannot have real time access as a matter

of right. The Banks have maintained that FBR is a regulator of Income

Tax and Banks are under obligation to deduct and deposit tax as per

provisions of Income Tax Ordinance, 2001 any other requirement would

be beyond the express provisions of Law.

13. Additionally, he stated that Banks have also maintained that they

have a stringent Internal and external audit mechanism whereby audits

are conducted annually/quarterly and any lapses in this regard are dealt

with strictly. Furthermore, it may be construed as discriminatory action

by FBR when other withholding agents are only required to file

withholding statements while banks will have to provide real time

access to their internal General Ledgers. And hence there is the risk of

such action being decided against FBR in Writ petition, if resorted to.

14. Notwithstanding the above, he continued, if for instance real time

access to Withholding Tax General Ledger is granted to the FBR, it will
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not be much beneficial as evasion can majorly be done by either

applying ATL rates to non-active taxpayers, not deducting withholding

tax at all while crediting profit on debt or, deducting tax on profit on debt

but not crediting in the Withholding Tax account instead crediting in any

other account. All these instances require auditing of individual tax

payers accounts to ascertain evasion of tax as Withholding Tax General

Ledger is only a parking account and stand-alone approach does not

provide any meaningful information for monitoring of proper deduction

of Tax except delay in transfer of withheld taxes to the national treasury

and the magnitude of this delay may not be significant as to cause

substantial revenue loss given the frequency of internal clearance

mechanism of Banks.

15. While continuing with his arguments he stated, it may be

appreciated that the banks, as stated above, are regularly filing

statements u/s 165A now which contains information of all banks’

clients and the taxes deducted from all such clients. Besides, banks

also regularly file statements prescribed u/s 149/1 65 of the Ordinance.

In the light of the above, it is submitted that in the absence of any

enabling legal provision to this effect, FBR may not be able to

implement the actions proposed.

16. He further stated that strict monitoring of taxes on the basis of

statements filed by the bank’s u/s 153 and 165 of the Ordinance for

withholding of tax made under sections 149,151, 152,153 and 155 is

regularly conducted by field formations. However, in the absence of

legal backing as submitted above, the banks cannot be required to

maintain a separate tax ledger and allow real time access to FBR.

However, during the monitoring exercises banks are required to provide

evidences of tax deducted and deposited.

17. As regards the strategy in respect of monitoring of withholding

taxes in banking sector, FBR submitted that field formations have
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conducted random system audits of the banks falling under their

jurisdiction from time to time by visiting the head offices and branches

of these banks. It was observed that all the branches of the banks have

now Implemented real-time online/computer-based reporting system

and recording of withholding taxes. The withholding taxes deducted are

reported in real time to the head offices of the banks and the head office

deposits the tax into government treasury within the stipulated time

period. He also provided the following flow chart showing end to end

transaction flow to substantiate his point.

PROCESS FLOW CHART WHT AGAINST PROFIT ON DEBT UIS 151

Profit disbursement in customers
account and simultaneously WHT

deducted by the system:
Entries:

a) Profit expense GL (Debit
customer Account (Credit)

b) Customer account (Debit)
Branch WHT GL (Credit)

At weekend WHT balances transfer
at Head Office from all branches
GL5 as per centralized process.

Entry:
a) Branch WHT GL (Debit)

HO WHT GL (Credit)

I
After recondition HO deposited the

WHT in Govt treasury as per
prescribed time along with PSID

Entry:
a) HO WHT GL (Debit)

ADC/CC issued I Cash
(Credit)

CPR issued by the FBR
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18. The Board also shared information about new initiatives for

improving WHT monitoring and payment system. As per their

assertions, the notified SWAPS agent will be integrated with the Board

and withholding tax will be deposited in government treasury on real

time basis simultaneously at the time of making third party payment

processed through SWAPS by the SWAPS agent. It will also result in

auto populated withholding statements thereby saving time and

reducing cost of compliance for the business as well as minimizing

human element thereby resulting in meaningful and thorough WHT

audit. With the deployment of SWAPS, banks will be liable to deduct

and deposit withholding taxes on real time basis.

19. With respect to implementation of SWAPS, it is stated by the

Board that the Directorate General of Digital Initiatives is currently

working on digitalization of withholding tax regime under the

Synchronized Withholding Administration and Payment System

(SWAPS). It is one of the Disbursement Link Indicator (DLI) of the Asian

Development Bank (ADB). Implementation of SWAPS after the

approval of Functional Specification Document (FSD) and development

of software solution as per the FSD will be done in several phases

spanning over next one to two years. The Board added that the RAAST

team of SBP is currently reviewing the FSD of SWAPS. In the initial

phase, expected to start in June/July, 2023 payments under section 153

of Income Tax Ordinance, 2001 will be piloted with three banks

including Habib Bank Limited, Bank AI-Falah, and Bank Islamic. It will

be extended to the rest of Withholding Tax sections after successful run

of pilot project, it stated.

20. Besides the Long-term strategy of SWAPS, the short-term

strategy was also focused during investigation. FBR’s Directorate

General of Withholding Taxes along with Information Technology wing

has initiated the task of Business Process Reengineering of

Withholding Tax Management. They told that Federal Board of
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Revenue (FBR) has formed a dedicated domain team having expertise

in Withholding/Advance Tax, to analyze, study, find gaps and define /

reengineer business processes with reference to Withholding Tax. This

team will further ensure that Internet/Computer based system

developed/implemented is driven by real business requirements and is

aligned with international best practices.

21. During discussion, they stated that FBR is self-driven towards

continuous improvement in Withholding Tax Management and is

already implementing various reforms to better monitor Withholding Tax

collection through Business Process Reforms, automation and

elimination of human discretion. In the light of these submissions and

the given circumstances wherein SOPs/laws have been strictly followed

by FBR, the department cannot be held to have committed

maladministration against a specific individual/person as defined in

Section 3 of the Federal Tax Ombudsman Ordinance, 2000.

22. The department raised legal objection about jurisdiction of this

office in taking up Own Motion investigation. It is appropriate to discuss

3 legal issue first before taking up the facts. They relied on the judgement
of the Islamabad High Court Islamabad in W.P No. 2332/2021 dated

07.03.2022. Perusal of the said order shows that the Hon’ble Islamabad

High Court has not barred this office from taking up any Own Motion

investigation. Rather the Hon’ble Court has given affirmation to the

statutory right of this office to take up Own Motion in appropriate cases.

Relevant extract from para-No. I lof the said order is quoted as under

for reference;

“The rationale for providing suo moto investigative
power under Section 9(1) appears to be that while
investigating a certain cornplaint filed by a
complainant under section 10, the learned FTO may
come across other maladministration being practiced
by tax officials which Ombudsman is then authorized
to take cognizance of
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Earlier in paragraph No. 8 the Hon’ble Court stated as under;

‘When exposed to corrupt practices in discharge of
his functions, the learned FTC need not ignore

— —---------

---—-—but to recommend appropriate steps for
eradication for such corrupt practices to FBR, the
Revenue Division-—-”

The holistic reading of the above judgment of the Court reveals that

that the statutory right of this office to take up Own Motion and to

make recommendations has received approbation from the Hon’ble

Court. It is, therefore, observed that the objection of the department is

not based on correct appreciation of the said judgment and the said

objection is found misplaced and over ruled.

23. During investigation, information was shared by the Board about

legal proceedings initiated against some banks who defaulted on

account of deduction of tax. The department further submitted

parawise comments during the concluding hearing held on

23,05.2023, wherein they shared various details of Banks which were

subjected to audit of withholding tax u/s 161 and amendment u/s

122(5A) conducted for tax years 2020 to 2022. The said information is

tabulated below for analysis;

LARGE TAXPAYER KARACHI

Audit UIs.
Action~ Name of Bank 122(5A) or Discrepancies observed Taken

we. 161,
—______ TY

I) Reversal of NPL Provision
ii) provision for diminution in value

of investments
iii) Provision against other assets

HABIB BANK 122(5A) iv) Income declared in statement of DemandLIMITED ~ 2020 comprehensive income not created Rs.
offered for tax i 882(Million)

v) Compensated Absences
vi) Deduction under Rule 1(t) of

Seventh Schedule
vu) Deduction under Rule 8A net of
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Audit Uis.
Action~ Name of Bank 122(5A) or Discrepancies observed TakenU/s. 161,

— TV
Provision disallowed in earlier
years

vNi) Claim subject to decision in
appeal

ix) Initial depreciation allowance
x) Additional income on advances

disbursed to Micro, small &
Medium Enterprises under Rule
7D
Chargeable at reduced Rate

xi) Levy of super tax
xii) Tax Credit u/s. 2316 of the

Ordinance
xiii) Tax credits and tax payments

i) Reversal of NPL Provision
N) provision for diminution in value

of investments
Ni) Provision against other assets
iv) Bad debts written off
v) Income declared in statement of

comprehensive income not
offered for tax

vi) Compensated Absences
vii) Deduction under Rule 1(f) of

Seventh Schedule
HABIB BANK 122(5A) viii) Deduction under Rule 8A net of Demand2 LIMITED TV 2021 Provision disallowed in earlier created Rs.

5,914(Million)years
ix) Claim subject to decision in

appeal
x) Initial depreciation allowance
xi) Income from federal Govt

Securities at enhanced
rate

xN) Levy of super tax
xiii) Tax credits and tax payments
xiv) Tax Credit u/s. 2318 of the

Ordinance
i) Provision for non-performing

loans & advances
N) Provision for diminution in value

of investment.
Ni) Provision for compensated

absences and unrealized loss Demand
SINDH BANK 122(5A) iv) Charge for defined benefit created Rs.LIMITED TV 2020 v) Software & maintenance fee 81(Million)

vi) Vi) deposit protection fund
vii) lfrs— 16 and depreciation

against right of use of assets
viii) Initial allowance & depreciation
ix) Levy of super tax

FIRST WOMEN 161 TV Monitoring ofBANK LTD 2020 Short deduction u/s 151 WHT
underway

BANK AL- 122(5A) i) Incorrect claim of provisions DemandFALAH LIMITED TV 2020 against loans / advances, Created Rs.
diminution in value of 1,105(Million)



13

7-

No. 0022/OM/2022

Audit UIs. - . . -~

. Adion

~ Name of Bank~ ~ Discrepandes obi~rved Téken.qrMis. . . -.

. 161,TY ~. .~ .-

BANK AL- 122(5A) investment, reversal of Demand
6 FALAH TV 2021 provisions; Created Rs.LIMITED U) Expenditure against 1,001(Million)

leasehold improvements,
Ni) Write-offs against otherBANK AL- Demand

7 FALAH 122(5A) assets &receivables; Created Rs.
TV 2022 iv) Initial allowance on Plant &LIMITED Machinery 3,196(Million)

v) Incorrect_claim_of~F
BANK AL- Demand161 TV Non-withholding I short deduction u/s. Created Rs.8 FALAH

2020 151,153&155LIMITED 25(Million)
i) Incorrect claim of provisions Demand

FAYSAL BANK 122(5A) against loans /advances, Created Rs.LIMITED TV 2020
diminution in value of 35 (Million)
investment, reversal of DemandFAYSAL BANK 122(5A)10 LIMITED TV 2021 provisions; Created Rs.

U) Expenditure against ~81 (Million)
leasehold improvements,

Ni) Write-offs against other
DemandFAYSAL BANK 122(5A) assets &receivables; Created Rs.~ LIMITED TY 2022 iv) Initial allowance on Plant & 504 (Million)

Machinery
v) Incorrect_claim_of WWF

DemandFAYSAL BANK 161 TV Non-withholding! short deduction u/s. Created Rs.12 LIMITED 2020 151,153&155
31 (Million)

i) Incorrect claim of provisions
. against loans / advances,

diminution in value of
investment, reversal of
provisions; Demand

ALBARAKA 122(SA) ii) Expenditure against Created Rs.13 BANK TV 2020 leasehold improvements, 964 (Million)

• Ni) Write-offs against other
- assets & receivables;

. iv) Initial allowance on Plant &
Machinery

• v) Incorrect claim of WWF
. i) Incorrect claim of initial

depreciation allowance; -

N) Incorrect claim of Demand

14 CIti bank N.A 122(5A) depreciation allowance on Created Rs.
TY 2020 addition in fixed assets;

633 (Million)Ni) Defined Benefit Plan
. Chárgeiv) Interest Expense

on_Lease_Liability
i) Incorrect claim of provisions DemandDUBAI 122(5A)15 ISLAMIC BANK TY 2020 against loans / advances, Created Rs.

• H) diminution in value of 50 (Million)
investment, reversal of DemandDUBAI 122(5A)16 ISLAMIC BANK TV 2021 provisions; Created Rs.

Hi) Expinditure against 58 (Million)
leasehold improvements,

iv) Write-offs against other
assets &receivables;

• DemandDUBAI 122(5A) v) Initial allowance on Plant & Created Rs.17 ISLAMIC BANK TV 2022 Machinery;

~ vi) Financial cost on Ijarah 65 (Million)
-. (lease liabilities)

vii) Incorrect_claim_of ~F
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Audit UIs.
ActionSr. Name of Bank 122(5.6~) Discrepancies observed Taken

No orUIs.
161,TY

i) Incorrect claim of provisions
HABIB against loans I advances, Demand

18 METROPOLITA 122(5A) ii) diminution in value of Created Rs.TY2020N BANK investment reversal of 788 (Million)
provisions;

Ni) Expenditure against
leasehold improvements,

iv) Write-offs against other
HABIB assets &receivables; Demand

19 METROPOLITA 122(5A) v) Initial allowance on Plant & Created Rs.TY 2021N BANK Machinery; 1,775
vi) Financial cost on ljarah (Million)

(lease liabilities)
vN) Incorrect claim of ~F
i) Incorrect claim of provisions Demand

20 JS BANK 122(5A) against loans! advances, Created Rs.TY 2020 N) diminution in value of
investment, reversal of 200 (Million)
provisions;

Ni) Expenditure against
leasehold improvements

iv) Write-offs against other Demand
21 JS BANK 122(5A) assets &receivables; Created Rs.TY 2022 v) Initial allowance on Plant & 529 (Million)Machinery;

vi) Financial cost on ljarah
(lease liabilities)
vii) Incorrect claim_of WWF

Demand16122 JS BANK Non deduction of tax u!s. 154 Created Rs.TY 2020 514 (Million)

Demand161 Non deduction of tax u/s. 154 Created Rs.23 JSBANK TY 2021 153 (Million)
i) Income from Federal

Government Securities
Chargeable at Enhanced
Rate

N) Income from Additional
Advances to Micro, Small
and Medium Enterprises at
Reduced Rate

iii) Provision for Non- Order has
Performing Loans / been passed
Advances on

National Bank 122(5A) iv) Reversal Of Provision 31.05.202124 of Pakistan TY 2020 v) Super Tax u!s 48 of the wherein
Income Tax Ordinance created
2001 Demand at

vi) Provisions as per Rs. 4,298
7thSchedule million

vN) Defined Benefit Obligation
viii) Unrealized loss on

Revaluation of Investment
ix) Tax Credit U!s.103
x) Financial Charges on

Leased Assets
xi) Tax Credits! Refund

adjustments
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Audit U!s . -

~ Name of Bank Discrepancies observed

161~uTY N.<

xN) Provision for diminution in
value of investment

xNi) Deduction for provision
against other assets.

I) Provision for non-
performing loans and
advances

H) Reversal Of Provision
against loan and advances
not claimed or disallowed in
past

hi) Deduction of actuarial loss
on re-measurement of
defined benefit obligations

iv) Defined benefit obligations
v) Income declared in

statement of Order has
comprehensive income not been passed
offered for tax on

vi) Provision of diminution in 29.04.2022National Bank 122(5A)25 of Pakistan TY 2021 value of investment wherein
vN) beduction for provision created

against other assets Demand at
vNi) Tax Credit u/s Rs. 4016

1039. Income from million
Federal government
securities chargeable at
enchased rate

ix) Income from additional
advances to Micro, small
and medium enterprises at
reduced rate

x) Initial deprecation
allowance

xi) Levy of super tax
xii) Legal & professional

________________ ___________ charges ____________

i) Provision For Non-
Performing Loans I
Advances

U) Building Renovation Costs-
Rented Premises

Ni) Reversal of Provision
iv) Provision on Account of

Diminution in Value of
Investment Order hasv) Super Tax u/s 4B of the
Income Tax Ordinance been passed
2001 on28.05.202126 Meezan Bank 122(5A) vi) Other Provisions and WriteLimited TY 2020 Offs (NET) by creating

demand atvii) Income from Federal Rs. 2,159
~Government Securities million.Chargeable at Enhanced
Rate

vhi) Incorrect claim of Initial
Depreciation Allowance

ix) Deduction for “Right to use
assets”

x) Donation
xi) Claim subject to decision in

appeal
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Audit UIs.

~ Name of Bank ~j~) Discrepancies observed

161, TY
xii) Amount not offered for Tax

subject to pending matter
xiii) Foreign_Tax_Credit.
i) Provision against loan and

advances
ü) Amount written off against

provision created prior to
7th Schedule under Rule
8A of Seventh Schedule

Ni) Addition on account of
Shariah Complaint banking

iv) Income from Federal Govt
securities chargeable at
enhanced rate Order has

v) Donation of Meezan Bank been passed
Foundation on

27 Meezan Bank 122(5A) vi) Donations 20.05.2021Limited TY 2021 vu) Incorrect claim of initial by creating
depreciation allowance demand at

vhi) Lease hold improvements- Rs. 1 ~505
Rented premises million.

ix) Loss on disposal of non-
banking assets

x) Worker’s welfare fund
xi) Claim subject to decision in

appeal
xN) Income declared in

statement of
comprehensive income not
offered for tax

xNi) Levy of super tax
i) Excess claim of revision for

non-performing loans and
advances

ii) Reversal of NPLS
provisions & off-balance
sheet items

Hi) Tax loss on write off of fixed
assets

iv) Accounting Gain on
Disposal of Fixed
Assets5. Recovery Of
Loans and Advances Which Order has
Were Written Off in Past been passed

v) Bad Debts Written Off for on

28 Chartered Bank 122(5A) Prior Years 31.05.2021
Pakistan Ltd TY 2020 vi) Bad Debts Written Off by creatingDuring the Year and demand at

Irrecoverable Debts Written Rs.2,104
Off million.

vii) Unsettled Trades
vhi) Provision For Diminution in

Value of Investments
ix) Other indirect expenses
x) Initial allowance
xi) Depreciation
xN) Civil works expense &

minor development
xHi) Managerial remuneration
xiv) Levy of super tax
xv) Turnover tax) act
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Standard
Chartered Bank
Pakistan Ltd

I) Provision for Non-
Performing Loans and
Advances

ii) Bad Debts Written off
during the Year.

Ni) Recovery of Loans and
Advances which were
Written Off in past

iv) Tax Loss on Write Off of
Fixed Assets

v) incorrect Determination of
Ratio between Gross
Advance and Gross
Deposit

vi) Other Liabilities
vii) Remeasurement of on

Defined Benefit Obligation
— net of tax

viii) Levy of super tax
ix) Credits for Taxes Deducted

/ Paid
i) Excess claim of provision

for non-performing loans
and advances

ii) Accounting gain and tax
loss on write off! disposal of
fixed assets

Ni) Recovery of writeoff bad
debts against charge
disallowed in Ty 2017

iv) Deduction against loss on
remeasurement of defined
obligation

v) Bad debts written off for
prior years bad debts
written off for prior years

vi) Gain on securities
vU) Depreciation
vNi) Levy of super tax
ix) Tax credits and tax

payments

Audit U!s.
Sr. Name of Bank 122(5A) Discrepancies observed
No or UIs.

161, TV
i) Provision for Non-

Performing Loans and
Advances

N) Provisions and writeoffs
Reversal of NPL Provisions

Ni) Bad Debts Written off for
Prior Years (up to tax year~ Standard 122(5A) 2008)

29 Chartered Bank TY 2021 iv) Bad Debts Written off

v) Tax Depreciation
vi) Initial Depreciation

~ Pakistan Ltd during the Year.

Allowance
vii) Provision against other

Assets
viii) Levy of Super Tax

Action
Taken

Order has
been passed
on
29.04.2022
by creating
demand at
Rs.1,017
million.

1 22(5A)
TY 2022

30

31 United Bank
Limited

Order has
been passed
on
27.10.2022
by creating
demand at
Rs.1,441
million.

Order has
been passed
on
24.06.2021
by creating
demand at
Rs.2,142
million.

122(5A)
TY 2020
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I) Provisions For Non-
Performing Loans (NPLs)

U) Provisions and write offs
Ni) Reversal on investment

against charge disallowed
in tax year 2017

iv) Recovery of write off bad
debts against charge
disallowed in tax year 2017

v) Deduction against loss on
re-measurement of defined
obligation

vi) Provision for diminution in
value of investments

vU) Provision against other
assets

viii) Provision against off-
balance sheet obligations

ix) Bad debts written off
directly

x) Tax loss on disposal of
fixed assets

xi) Initial Depreciation
Allowance

xii) Levy of Super Tax
xUi) Tax credits and tax

payments
i) Excess Claim of Provisions

for Non-Performing Loans
and Advances

U) Reversals of Provision for
Diminution in Value of
Investment

iii) Recovery of Write Off Bad
Debts against Charge
Disallowed in TY 2017

iv) Income Declared in
Statement of
Comprehensive Income

v) Bad Debts Written off
Directly

vi) Tax loss on Disposal of
Fixed Assets

vU) Initial Allowance
vUi) income Chargeable under

Rule 6C of the Seventh
Schedule

ix) Provision for Workers
Welfare Fund

x) Super Tax
xi) Tax Credit u/s 103 and

Advance Tax! Collection!
Deductions Claims

No. 0022/OM/2022

32 United Bank
Limited

1 22(5A)
TV 2021

Order has
been passed
on
29.06.2022
by reducing
refund Rs.
(397 million)

33 United Bank
Limited

122(5A)
TV 2022

Order has
been passed
on
30.03.2023
by creating
demand at
Rs.383
million.

i) Profit on debt: Order has
ii) Dividend been passed
hi) Advertisement and on

~ United Bank 161 Publicity: 26.06.2020Limited TV 2020 iv) Legal and Professional by creating
Charges demand at

v) Brokerage Expense Rs. 71.88
vi) Training and seminars million.
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Audit UIs.
Action~ Name of Bank 122(5A) Discrepancies observed TakenorU!s.

161,TY
Show Cause
Notice is

~ United Bank 161 Short paid of withholding tax u/s 151 of issued.Limited TY 2021 ITO 2001
Proceeding is
underway.

24. Perusal of the information provided, shows that the department-

initiated proceedings against 14 different banks involving 35 tax years.

Out of the 34 tax years, amendments were made u/s 122(5A) in as

many as 28 cases whereas, proceedings under section 161 were

initiated in only 5 cases of banks involving 07 tax years. Out of the said

7 assessments, proceedings were completed in only 5 tax years

whereas 2 tax years are pending for adjudication. The said information

has been converted into pie chart for better comprehension as under;

Demand Created at LTO Karachi

E

1381491

Total Demand Created Rs. 38149 millions

~Total Demand Created u/s 161 Rs. 749 millions

U Demand Created Other than Section 154 Rs. 127 millions
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25. The information shared regarding total demands created u/s•

122(5A), however, does not indicate quantum of demand created due

to default of withholding tax deduction. It is fairly assumed that the

assessments have been amended by the tax officer after taking into

consideration section 21(c) which disallows business expenditure o

which tax is not been deducted. The statistics provided and shown in

the above chart reveal that total tax demand of Rs. 794!- million has

been created u/s 161 in 4 cases involving 5 tax years. It has been

further noticed that quantum of default relevant to sections 151, 153

and 155 is only to the tune of Rs. 127/- million in 3 different cases which

helps to form a fair idea that either bank deduction system is working

fairly well or the examination of the relevant record has not been

properly made.

26. When the above statistics are viewed in terms of percentage, it is

observed that total demand created shared by FBR from LTO Karachi

is Rs. 38,149!- million. Out of the said demand, Rs. 794!- million is

attributed to proceedings u/s 161 which constitutes 2.08% of the total

demand created. When demand of Rs. 127/- million created u/s 151,

153 and 155 is taken into account, the percentage of demand created

attributable to withholding tax further falls down to mereO.33%. Such

low percentage of default indicates that the attention given to

monitoring of withholding tax is way low as compared to focus on

invoking section 122(5A).

27. However, it has been noticed that in a bank involving 2 tax years

demand has been created to the tune of Rs. 667/- million on account of

non-deduction of tax u/s 154.The quantum of tax demand created

shows that deduction u/s 154 is high risk area which should be focused

for periodic monitoring or audit not only of the bank involved but other

banks and exchange companies involved in deduction of tax u/s 154

(exports). This unearthing of substantial default proves premise of

current investigation that internal controls of banks as well as the
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monitoring control of the regulator (FBR) are weaker which are

required to be upgraded to bridge gaps in enforcement

mechanism of withholding tax regime under section 154 in

particular and for other sections in generaL

28. Analysis has also been made on the same pattern in respect of

data shared by LTO Islamabad which also depicts identical patterns as

found in data analytics of LTO Karachi. The data of LTO Islamabad is

tabulated below:

Audit Demand

Tax conducted . created
Bank Name Discrepancies Observed

Year u/s 122(5A)

or uls 161

MIs. ZTBL 2020 u/s 122 (5A) Provision for doubtful loans not Rs. 4,085/

being compliant with rule 1(d) of (Million)

seventh schedule. Disallowance of

expenses u/s 21(c) for non-

deduction of withholding taxes.

MIs. ZTBL 2021 u/s 122 (5A) Provision for doubtful loans not Rs. 6,425/-

being compliant with rule 1(d) of (Million)

seventh schedule. Disallowance of

expenses u/s 21(c) for non-

deduction of withholding taxes.

MIs. Askarl 2020 u/s 122 (5A) Addition made on account of Rs. 1,327.04/-

Bank recovery of bad debts, charge for (Million)

Limited defined benefit plan, foreign source

income and donations.

Disallowance of marketing

advertisement and publicity

expenses and write-offs against

provision of domestic advances

MIs. Askarl 2021 u/s 122 (5A) Disallowance of expense under the Rs. 4,331.62/-

Bank head of provision of for diminution in (Million)

Limited value investment, initial allowance,
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Audit Demand

Tax Conducted Created
Bank Name Discrepancies Observed

Year uls 122(5A)

or uls 161

marketing advertisement, publicity

expenses, and profit on debt.

Disallowance of expenses under the

head profit on debt paid without

deduction of tax under section 21(c)

MIs. Askari 2022 u/s 122 (5A) Provision for diminution in value of Rs. 5,809/-

Bank investment under section 34(3): (Million)

Limited Reversal of provisions not offered for

tax under rule 6 of seventh schedule;

Disallowance of Profit on debt paid

without deduction of tax under

section 21(c); Loss on disposal of

fixed assets and software under

section 29.

29. The analysis of the above demand created reveals that the entire

demand of Rs. 22,058/- million relates to proceedings finalized u/s

122(5A) and no demand has been created through separate orders

relevant to section 161. The description column, however, shows that

disallowance of expenses has been made u/s 21(c) whereunder

business expenses were statedly disallowed where deduction was not

made on payments. However, no breakup of payments attributable to

WHT default and to default other than WHT has been produced. In the

absence of such data, it is not possible to determine actual default of

deduction of tax under various tax heads of payments and it is not

appropriate to make a wild estimate of any default either.

30. Banks are required to make deductions of tax on various heads

of payments which mainly include section 151 on account of profit on

debt, 152 (IC), (ID), (IDA), (IDD) on account of payment to non

resident, collection of tax under section 231A and 231AA. Deduction of
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tax under all these subsections are required different rates of tax which

range from 10% to 15%. Similarly, there is variation in applicable rate

of tax for section 151 which now carries rate of 15% whereas in the past

it also carried rate of 10%. Similarly, there is variation in applicable rate

under section 231A which saw frequent changes from rate of 0.3% to

0.6% and at times had different rates for filers and non-filers. It was

therefore necessary to conduct system audit to see if the various rates

of deduction have been inserted by banks into their software. The data

provided by the FBR shows that no such system audit has been

conducted by the field formations and even number of audits of

statements conducted by field formations is negligible.

31. However, the factum of default is clearly visible and

clambering for passing separate orders u/s 161 after thorough

examination of the documents. Besides these gaps demand

immediate steps to streamline the WHT automotive system and its real

time integration with the regulator data base to enable the regulator to

intervene in real-time to make corrections in the face of any irregularity

or tampering with the installed monitoring system by any internal or

external source.

32. Before analyzing the new initiatives, it is appropriate to take a look

at the prevalent withholding tax system. The frequency of variation

in rates of deductions necessitates that the regulator should develop

fool proof monitoring system to ensure that all transactions liable to

WHT be captured in real-time and deviation if any noticed be remedied

without much loss of time. However, the on-ground enforcement

mechanism is not properly dovetailed with the requirements of effective

enforcement. The only mechanism available to the department was

examination of statement filed by the withholding agent, like banks, u/s

165. The said statement was, in fact, not bank specific statement but all

the withholding agents were required to file the same statement which

contained general information regarding tax deducted, total payments
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paid. However slight change was made through Finance Act, 2010

whereby a proviso was added which obligated all persons to file

withholding statements even where no withholding tax is collected or

deducted.

33. It is further observed that with the insertion of section 165A

through Finance Act, 2013, improved mechanism for obtaining

information from banks was put in place. The scope of the said

statement was widened to include a list of persons containing

particulars of cash withdrawals exceeding rupee fifty thousand in a day

and deductions thereon aggregating to Rs. one million or more during

each preceding calendar month. Withholding agent are also required to

file a list of containing particulars of deposits aggregating rupee ten

million or more made during the preceding calendar month and list of

payments made by any person against bill raised in respect of a credit

card issued to that person, aggregating to rupee two hundred thousand

or more during the preceding calendar month and finally a list of

persons receiving profit on debit tax deductions thereon during

preceding financial year.

34. For effective coordination, the banking company was obligated

under subsection 2 to nominate a senior officer to coordinate with the

Board for provision of any additional information required by the

Board. The implementation of said section remained subject matter of

litigation for long time which was finally resolved by SCP of Pakistan in

2021 in Civil Appeal No. 502/2017 and FBR started to receive

statements u/s 165A. It is observed that the permanent coordination

office bridged the legal gap, to which the department referred in their

comments, to seek any additional information required by the Board

including any information and access to ledger accounts of withholding

taxes for undertaking effective withholding tax audit.
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35. During investigation, the flagship initiative of SWAPS was also

discussed. In order to streamline withholding tax collection and

deduction mechanism, enabling provision for the placement of a fully

automated system by the name “Synchronized Withholding

Administration and Payment System” (SWAPS) has been introduced

under section 164A of the Ordinance. The said section which is a new

initiative is reproduced as under for reference;

(164A. Payment of tax collected or deducted by SWAPS agents. -

(1) Subject to the Ordinance, the Board may, by notification in
the official gazette, notify any person or class ofpersons
required to deduct or collect tax under the Ordinance to
integrate with Synchronized Withholding Administration and
Payment System and to act as SWAPS agent within the
time and in the manner as may be prescribed.

(2) The tax collected or purported to be collected or deducted
or purported to be deducted under the Ordinance by a
notified SWAPS agent and credited to the Commissioner
through digital mode, shall be treated to have been paid
under section 160 of the Ordinance.

(3) Where tax has been paid by a notified SWAPS agent in
accordance with sub-section (2) of this section, copy or
number of SWAPS Payment Receipt (SPR) shall replace
copy or number of Computerized Payment Receipts
(CPR) for the purposes of the Ordinance.

(4) Any notified SWAPS agent shall not be eligible for tax
credit under Part X of Chapter III of the Ordinance and
exemption under any of the provisions of the Ordinance
if notified SWAPS agent falls to integrate with Board.

(5) All persons from whom the tax has been collected or
deducted by the notified SWAPS agents shall be eligible for
credit of tax withheld against SPR issued by SWAPS Agent.

(6) All other provisions of the Ordinance, not specifically dealt
with in this section, shall, mutatis mutandis, apply to the
notified SWAPS agents]

36. As highlighted above, a number of steps were proposed through

this provision. A withholding agent notified on 06.07.2022 under section

164A will be called a SWAPS agent which have been notified by the
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Board as per requirement of the said section. The complete list is as

under:

SWAPS AGENTS

Sr. No. Name of Withholding Agent

1 Al Baraka Bank (Pakistan) Limited

2 Allied Bank Limited

3 Askari Bank Limited

4 Bank Al-Falah Limited

5 Bank Al-Habib Limited

6 Bank Islamic Pakistan Limited

7 Bank of China Limited

8 city Bank N.A

9 Deutsche Bank AG

10 Dubai Islamic Bank Limited

11 Faysal Bank Limited

12 First Women Bank Limited

13 Habib Bank Limited

14 Habib Metropolitan Bank Limited

15 Industrial and commercial Bank of China

16 Industrial Development Bank of Pakistan Limited

17 JS Bank Limited

18 MCB Bank Limited

19 MCB Islamic Bank Limited

20 Meezan Bank Limited

21 National Bank of Pakistan

22 Punjab Provincial cooperative Bank Limited

23 Samba Bank Limited

24 SILK Bank Limited

25 Sindh Bank Limited

26 SME Bank Limited
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27 Soneri Bank Limited

28 Standard Chartered Bank (Pakistan) Limited

29 Summit Bank Limited

30 The Bank of Khyber

31 The Bank of Punjab

32 United Bank Limited

33 Zarai Targiati Bank Limited

34 State Bank of Pakistan

37. As stated above, new initiatives have been taken by the Board

to install Synchronized Withholding Administration and Payment

System (SWAPS). The Board has already issued notification of SWAP

agents which are required to deduct and collect tax and credit the same

to the concerned commissioner through digital mode. They are also

required to generate SWAPS payments recipes (SPR). To make the

system effective, the law envisaged that if the notified SWAP agents

failed to integrate with the Board within the prescribed time, they would

not be eligible for certain tax credits and exemption under any

provisions of the Income Tax Ordinance, 2000.

38. However, it has been notified that the above SWAPS agent shall

be liable to collect and deposit withholding taxes under all sections

except section 151 through SWAPS portal from the date to be notified

by the Board separately.

39. It is further notified that in the pilot phase of software development

and testing only 7 banks out of total 34 shall be included from sl.no

2,3,13,18,21,32 and Stated Bank of Pakistan. The tentative date of

operationalization has been fixed as 1st October 2022 subject to

successful test operations. The date for all other banks has fixed as Vt

Dec 2022.
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40. It is observed that the main section relating to banks, section 151

has been kept out of this phase for no apparent reasons. Besides, the

Board has stated in their written comments that the Function Specific

Documents (FSD) and Development of software solution as per the

FSD will be done in next one to two years and that the RAAST team of

FSD is currently reviewing the FSD of SWAPS. It is also informed that

the initial phase for payment under section 153 is at pilot testing phase

which will start in June, July 2023. This stance is contrary to the time

lines given in the notification on SWAPS agent issued on 06.06.2022

wherein it is clearly laid down that the pilot project would be initiated

from Vt Oct 2022 and Vt Dec 2022.

41. The facts shared during investigation show that there is

substantial time run over and the pilot projects had not been

initiated yet despite lapse of over 6 months. This changing ofgoal

posts and time targets will cause serious hurdles in the way of

implementation of this project and, in return, revenue could be

continued to suffer leakages and shortfalls. The department

should take notice of these serious lapses and ensure that

projects and various phases of implementation thereof are

completed within prescribed time frame so that the improved

withholding tax monitoring system may be put in place in the

shortest possible time to safeguard rights of all stakeholders.

42. On the basis of information provided by the FBR in regard to new

initiatives of Business Process Reengineering, the following chart

has been drawn up for better comprehension of work in progress on the

issue.
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43. As revealed in the above chart, visible improvements have been

planned in Withholding Tax management which includes inserting

system checks and controls at the time of creating PSIDs, verification

of rates and ATL status at the time of creation of PSID and automatic

check relating to claim of exemptions. As informed during the

discussion that these reforms are in the implementation phase and as

per conservative estimate, the same are expected to be implemented

in next 10 months. However, no basis for such time limit has been

presented during the hearing. The reforms once implemented, are

expected to limit banks discretion of deducting tax at ATL rate from non-
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ATL persons as well as granting incorrect exemption from tax, thereby

protecting stated revenue. Hence, Initiation of short-term reforms along

with current system of API based withholding statements will serve as

better strategy for collection, monitoring and audit of withholding taxes

only if the reform process is effectively monitoring for completion of all

the tasks within the shortest time frame. However, any time run over will

not only cause leakage of revenue but will also increase cost of the

reforms project.

FINDINGS:

44. The undertaking of new initiatives by the Board on SWAPS and

Business Process Re-engineering reinforce premise of the instant Own

Motion investigation that systemic gaps and loopholes exist in the

prevalent withholding tax monitoring and payment mechanism and that

integrated, automated response is required to bridge these gaps

through strengthening legal and enforcement mechanisms and

inducting digital modes and portals in processes and systems for real

time feedback and responses to all the stakeholders particularly the

regulator for timely remedial and corrective action.

RECOMMENDATIONS:

45. In the light of above discussion, the following recommendations

are framed;

(i) SWAPS and their components including Functional Specific
Documents (FSD) and development of consequential
software solution be completed within specific time frame
instead of keeping it open ended to avoid time and cost
ru novers;

(ii) Business Process Re-engineering and linkages with
IRIS, ATL and PSID should be fully integrated from end-to
-end without human interface so as to avoid any tampering
with and manipulation of data;

(iii) Data Analysis Cell should be established at the Board to
analyze and convert voluminous data received from banks
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into actionable information and passing the same down to
field formations for retrieval of loss of revenue;

(iv) Audit of banks WHT software and system audit should be
regularly conducted to check compliance with the WHT
provisions;

(v) Withholding audit uls 161 should be kept separate from
amendment uls 122(5A) to effectively monitor and audit
withholding tax deduction;

(vi) Capacity of proposed Analysis Cell at FBR Hqs be
enhanced in terms of HR and domain expertise to enable
them to interpret data matrices, analytics in the light of
legal frame work available under tax statutes; and

(vii) Correspondingly capacity of field formations for
systemic audit of WHT software be enhanced in terms of
HR and technical expertise.

46. FBR is required to regularly share the progress made on

recommendations as per para 45 above on quarterly basis. First such

report is to be submitted on 01.10.2023.

(Dr. Ash Mahmood Jah)
(HiIaI-i-!mtiaz)(Siffira-j-Imtjaz)

Federal Tax Ombudsman
Dated: 07 6: 2023
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