
BEFORE
THE FEDERAL TAX OMBUDSMAN

ISLAMABAD

COMPLAINT NO.2682/KHI/IT/2022
Dated: 2306 20221 R 0 Karachi

Ms. Hamida Nensey, Complainant
6t1~ Floor, Jasan Trade Centre, 39-Ni,
Block-6, PECHS, Shahrah-e-Faisal,
Karachi.

Versus

The Secretary,
Revenue Division, ... Respondent
Islamabad.

Dealing Officer : Ms. Seema Shakil, Advisor
Appraisal by : Mr. Muhammad TanvirAkhtar, Advisor
Authorized Representative : Mr. Adnan,
Departmental Representative : Mr Raja Israr, DCIR, LTO Karachi

FINDINGS I RECOMMENDATIONS

The above-mentioned complaint has been filed against the

Commissioner-IR, AEOI, Zone LTO Karachi in terms of Section

10(i) of the Federal Tax Ombudsman Ordinance, 2000 (FTO

Ordinance), with allegations of mal-administration, administrative

excess and undertaking unnecessary action. Issuing unjustified

notices under Section 176 when all the documents are already

available on record.

2. The Complainant is an old lady holding on offshore bank

account which is declared in TAS 2018. The department received

information of the same account through CRS in the name of her

son. Proceedings were initiated and order was passed. The subject

order was cancelled on the basis of FTC’s judgment on complaint

No.1939/KHI/lT/2021 on the basis of the fact that the account

pertained to his mother, which she has declared in TAS 2018.
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Therefore, it was recommended to explore the issue in the case of

mother, who is the actual owner. Accordingly notice under Section

176 was issued to her on 29.11.2021. Reply was given on

6.12.2021. It was re-iterated that the account has been declared in

TAS 2018 viz. Foreign Assets (Declaration and Repatriation)

Ordinance 2018. After lapse of 6 month, another notice has been

issued by the same officer, requiring the same details, hence this

complaint.

3. The complaint was referred to the Secretary, Revenue

Division for comments in terms of the FTO Ordinance read with

Section 9(1) of the Federal Ombudsmen Institutional Reforms Act,

2013. In response, the Chief Commissioner-IR, LTO, Karachi

submitted reply of Commissioner-IR, AEOI ZoneLTO Karachi vide

letter dated 07.07.2022. At the outset jurisdiction of FTO has been

challenged on the ground that the matter pertains to assessment of

income, determination of tax liability in respect of which legal

remedies of appeal are available under the relevant legislation. On

merit it is contended that compliance to recommendations of

Hon’ble FTO, notice under Sectionl76 has been issued to

complainant who admitted the ownership of offshore asset.

Information regarding offshore bank account was received with

balance of USD 8,102,493,93 on 31.12.2017. The complainant

declared amnesty of PKR 932,645,919/- on 30.6.2018. The value of

balance at prevalent rate of dollar on the said date 31.12.2017 is

arrived at Rs.984,453,0131-. Thus, there is difference of

Rs.51,807,094/- in the value reported by OECD and the TAS

declaration by the complainant which is liable to be added to income

under Section Ill of the Income Tax Ordinance. In support of his

argument the concerned officer quoted rule 9(2) & 10(2) of the Asset

Declaration Rules 2020 dated 22.12.2020.
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“Rule 9

Proceedings under the Ordinance in respect of the information
received other than under CRS: -

(1) Subject to sub-rule (2), no proceedings under any provision of the
Ordinance shall be initiated on the basis of any information relating
to an asset. Income or expenditure as at the 3O°~ day of June, 2018
or any prior period, provided that declarant files an irrevocable
written statement along with plausible documentary evidence to the
effect that source to that extent has been declared in the declaration
irrespective of the form of the asset orjurisdiction at the date of filing
the declaration.

(2) the nature and source of asset income or expenditure shall not be
treated as explained and the Commissioner-IF? or his delegate shall
be entitled to proceed under Section 111 of the Ordinance, on the
basis of define information acquired from any source other than a
valid declaration itself, in following cases: -

(a) where the value of asset, income or expenditure, as at the
3Qth day of June, 2018, as per the definite information is in
excess of value as per declaration: and

(b) where the source of asset, income or expenditure relates
to a person other than the declarant.

Rule 10

Declaration filed and the information under CRS:

(1) Where a foreign asset or income is reported to the Board under CR3
then prior to any action under any provision of the Ordinance, the
Board shall ensure compliance of the conditions under the protocol
for CR3 including exchange of information by the person whose
information has been received. On completion of that process,
following procedure shall be followed;

(a) the Commissioner-IR of the concerned person or delegate
of the Commissioner shall issue a notice under Section
176 of the Ordinance

(b) The notice referred in clause (a) of the rule shall enquire
as to whether or not such asset, income or expenditure has
been declared under the Voluntary Declaration of
Domestic Assets Act, 2018 and the Foreign Assets
(Declaration and Repatriation) Act, 2018 or assets
declaration act. 2019;

(c) If the taxpayer informs the Commissioner-IR or his
delegate that the asset, income or expenditure, as
reported under the CR5 has been declared in a
declaration, the Commissioner-IR or his delegate shall
require the taxpayer to provide a copy of the declaration;
and

(d) The taxpayer on receipt of such notice under Section 176
of the Ordinance shall; -
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(i) Provide a copy of his declaration where such asset,
income or expenditure, as the case may be, has
been declared; and

(ii) Provide a copy of the declaration ofanotherperson,
being the beneficial owner where the asset, income
or expenditure referred to in the CRS has been
declared.

(2) “Subject to the provision of Section 11 of the assets declaration act,
2019, in case the information received under CR5 and the
declaration as referred above are in agreement then a confirmation
in writing shall be issued by the Commissioner-IR or his delegate that
the asset, income or expenditure to the extent referred to in the letter
has been declared under the respective declaration law.”

4. Both the parties were heard & record perused.

FINDINGS:

5. (I) Objection regarding bar on jurisdiction is misconceived.

Repeated notices are being issued with unduly long intervals and

requiring same information which is already available with

department. This act tantamounts to maladministration as per

clause 3(111) of the definition of maladministration. Objection is

therefore overruled. The moot point in proceedings in hand is

difference in value of the asset as per amnesty declaration & as per

information received from offshore jurisdiction. The department

quoted Rule 9, which is irrelevant as the same is in relation to

information received other than under CRS. Whereas Rule 10

provides for procedure in respect of cases where CRS information

is received. It is contended that sub-RuIe-2 provides for acceptance

only where information under CRS and the amnesty declaration are

in agreement & the letter shall be issued in this respect by the

Commissioner that the asset, income or expenditure to the extent

referred to in the letter has been declared under the respective

declaration. As the CRS information and TAS declaration value are

different, the value only to the extent declared in TAS is explained

& the balance amount is liable to be added to income as

unexplained.
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(H) The interpretation of department is not support by the

Rules. Value of the asset is to be taken as per Section 5 of the Act

read with Rule (1) (ii) of the Asset Declaration Rues 2020. Section

5 of the Foreign Assets (Declaration & Repatriation) Act 2018 is

reproduced below;

Sections “the value of the foreign asset shall be fair market value as
defined in Section 2.”

Section 2(d) “fair market value, means price of foreign asset
determined and declared by a declarant himself, but in no case is less
than the cost of acquisition of the foreign asset”

Whereas rules (1)(h) of the Asset Declaration Rules 2020 clearly

states the date of determination of value, which is reproduced

below;

“Rule (0Th) value of assets means value as per Section 5 of the act as

on the date of declaration.”

It is thus clear that even FMV of any asset is to be taken as on the

date of declaration. Whereas the balance in any bank account is not

static. It was therefore clearly provided to declare the balance on the

date of declaration to prevent the department from asking the source

of all deposits in the bank account. As amnesty is granted in respect

of the bank account declared in TAS, law has also sealed the fate

of any harassment with respect to deposits I withdrawals in that

bank account prior to declaration date, by clearlyprovidingthat the

value as on the date of declaration. Bank account is an asset in

terms with the provisions of the act & there remains no purpose of

declaration if the department is allowed to investigate it on this

ground;

(iH) The D.R claimed that the same methodology is adopted in

all cases of ORS with declaration in amnesty & the orders

have also been upheld by Commissioner-IR (Appeal). On

demand, following two orders were produced;



-6- 	 COMPLAINT NO.2682/KHI/IT/2022 

1. Order under Section 129 dated 17.3.2022, Afftabuddin 
Siddiqui 

2. Order NO 11/A-I dated 9.1.2020 Mr. Adil Shah Jahan 

Perusal of both the orders show that none of the two orders 

involved declaration under amnesty as claimed by the 

department. lnfact the issue in both the orders was 

determination of residential status of the owner of offshore 

asset & both did not file any asset, declaration under the 

act. 

The repeated notices calling for same information, requiring the 

attendance of the complainant and unduly investigating the bank 

account already declared in foreign Assets (Declaration and 

Repatriation) Act, 2018 tantamount to maladministration in terms of 

Section 2(3)(i)(a)(b)&(ii) of the FTO Ordinance. 

RECOMMENDATIONS: 

6. 	FBR to direct- 

i) Commissioner-IR, AEOI, Zone LTO Karachi to finalize 
the proceedings under Section 176 in terms with 
declaration filed under the foreign Asset (Declaration & 
Repatriation) Act and Assets Declaration Rules 2020 & 
2021 strictly in accordance with law; and 

ii) report compliance within 45 days. 

(Dr. AsifMahmood Jah) 
(Hilal-i-lmtiaz)(Sitara-i-Imtiaz) 

Federal Tax Ombudsman 
Dated: )._."), ', $ `, 2022 


